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Egalitarian Politics

Constitution, Class, and the Book of Deuteronomy

Standing before his Congregational Church parish in Hampton Falls,

New Hampshire, in early June 1788, Pastor Samuel Langdon prepared

to speak to the weighty issue of the day. Only two weeks remained

before he would serve as a representative to that state's constitutional

convention. Eight states had already ratified the Constitution. rfNew

Hampshire followed suit, it would be formally adopted as the law of

the land. Searching for a text that would buttress his ardent support

of ratification, the former Harvard College president opened his Bible

to Deuteronomy chapter 4 and read aloud (Deut 4:5~81:

Behold I have taught you statutes and judgments.... Keep

therefore and do them; for this is your wisdom and your

understanding in the sight of all the nations which shall hear

all these statutes, and say, "Surely this great nation is a wise

and understanding people." ... What nation is there so great

that hath statutes and judgments so righteous as all this law?

The parishioners heard Langdon go on to explicate the virtue of

Deuteronomy as the basis of a law-based society with curbs on the

corruptive influence of power as an integral part of its system.

Bringing the lessons of Deuteronomy to bear on the momentous

decision facing the nation, he remarked, "If I am not mistaken,

instead of the twelve tribes of Israel we may substitute the thirteen

States of the American union."l
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The claim that constitutional thought has its roots in the Book of

DeuterorlOmy is ancientindeecl. Josephus (37-100 C.E.) referred to Deuteronomy

as the politeia-regime plan or national constitution-of the Jewish people

and implicitly suggested that the idea of a constitution is first found in the

Bible and not in Greco-Roman sources, as his readers would have undoubtedly

believed. 2 Most discussions of Deuteronomy's constitutional elements focus

on Deuteronomy 16:18-18:22, the unit that broadly describes the powers of the

judiciary, the priesthood, the monarchy, and the institution of prophecy.

Moreover, these discussions routinely seek the historical setting within 1-2

Samuel and 1-2 Kings that ostensibly constitute the pretext for the formula

tions at hand. The law of the king (Deuteronomy 17'14-20) is said to reflect the

times of, variously, Samuel, Solomon, Josiah, or the Babylonian exile. 3 The

Book's plan for the centralization of the cult, ostensibly reflects the time of

Hezekiah, or Josiah. 4 Deuteronomy, it is said, reflects northern influence

witness its mention of Shechem, its concern for social justice and emphasis of

levitical and prophetic authority over against the king. Deuteronomy reflects

southern influence, it is also said-witness its concern with the ark, a single

sanctuary, and the idea of election. All scholarly attempts to address

Deuteronomy's social and political agenda in toto have begun with a single

axiom: because the text before us is multilayered, any explanation of its poli

tics can be explained only as the tension among competing agendas through

out the history of its evolution and redaction.

Diachronic studies of this type are endowed with their own internal co

gency and coherence. In this study, I suggest a contrasting approach: that one

may read the entirety of Deuteronomy as a statement of the Book's constitu

tional principles. I execute this analysis through a synchronic reading of the

text in its present canonical position, following the wilderness accounts of

Exodus, Leviticus, and Numbers. Whatever theories may be adduced about the

prehistory of Deuteronomy's various passages, the final form of the Masoretic

Text may be assessed and analyzed at this canonical position as an integral

whole. By largely divorcing the analysis of Deuteronomy's politics from the ac

counts of the books of Samuel and Kings, we allow the final form of the textto

speak from the context of its canonical position, at the conclusion of the pro

cess of redaction. Deuteronomy is positioned in such a way that it follows the

narrated time of the four books of the Pentateuch, invoking events recorded

there, even as it sometimes reinterprets or adapts the telling of those

accounts.

The ideal vision laid out by Deuteronomy does not accord fully with any

account of the regime as depicted in 1-2 Samuel or in 1-2 Kings. Indeed,

discrepancies between Deuteronomy and those narratives may reflect the l

difficulties inherent in the implementation of any ideal regime on the rough

terrain of Realpolitik. As Plato and Aristotle noted, the noble proposals they

raised for the ideal regime would inevitably be compromised by the exigencies

of the moment and the baser human impulses inevitably at play in the estab+

lishment of a regime. At most, these thinkers averred, one could hope for a

second-best regime. My aim is not to investigate Deuteronomy in light of the

historiographic literature but to read Deuteronomy as a statement of principles

and the broad contours of an ideal regime. To engage this reading, I wish to lay

out a framework of political theory that will animate and facilitate my

analysis.

Deuteronomy's Dual Political Agenda: A Theoretical Framework

To read Deuteronomy politically is to discern two concomitant trends that cut

across its chapters. The first trend concerns what Deuteronomy has to say

about kingship. Observations are legion in the scholarly literature that the

limitations of the Israelite king in Deut ITI4-20 are without parallel in the

ancient Near East. 5 Nowhere else do we find legal curbs on the size of the mili

tary, the treasury, and the harem. It is likewise common within the scholarly

literature to find discussions of kingship in relation to the other positions of

authority that are listed alongside that of monarchy in Deut 16:18-18:20: the

judiciary, the priesthood, and prophecy.G More recently, Bernard Levinson has

expanded the discussion of kingship in Deuteronomy by drawing our atten

tion to the spheres of activity that were routine for kings in the ancient Near

East. He notes that across many of its chapters, Deuteronomy discusses the

laws governing these activities within the Israelite polity, yet without any men

tion of the Israelite king. Put differently, what Levinson has shown us is that it

is insufficient to read what Deuteronomy says about kingship; you have to read

the whole book and read between the lines for what it doesn't say about king

ship in order to understand the full impact of the statement.

In this chapter, I will take Levinson's approach, of seeing the powers of

governance within the broader context of the book as a whole, one step further.

In order to fully understand what Deuteronomy has to say about kingship, it is

insufficient to enumerate the various spheres of activity in which Israelite

kingship is limited or neutered in comparison to kingship elsewhere in the

ancient Near East. Nor is it sufficient to demonstrate that some of these realms

of power-such as the cultic and the judicial-are transferred to other hands.

To understand why these observations are insufficient, I will take a page

from studies of the anthropology of political power in premodern societies.
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The systems of monarchies and tyrannies in the ancient Near East that are

rejected in Deuteronomy ruled by means ofwhat may be called an exclusionary

power strategy-one in which potentates seek to design political systems

through the monopolization of the sources of power. They seek to control eco

nomic resources, for example the trade and control of luxury and prestige

goods, as well as technological and military resources. They exploit ranked

clan and descent groups, and they seek to otherwise dominate networks of

subordinates. They seek to restrict access to the cult and to the supernaturaF

An exclusionary power strategy is readily recognized as the basis of the most

common political structure in premodern societies. But some premodern so

cieties, anthropologists have found, eschew exclusionary power strategies. The

alternative power structures found in these cultures share several interrelated

characteristics that may be termed collective power strategies.

Collective power strategies divest a single ruler of the control of power.

The various offices of power are subordinated to a bureaucratic management

structure determined by a code of law and formally established standards of

conduct. 1> Whereas the monopoly of power in a tyranny engenders a degree of

cohesion within the polity through the use of force and the attendant fear it

produces, the decentralization of power in a collective system necessitates the

creation of new concepts and institutions to provide the basis for cohesion.

Where collective power strategies predominate in archaic societies, it becomes

essential that members of the society harbor a well-established and well

maintained notion ofcorporate solidarity as an integrated whole." Such a soci

ety will need to develop codes of conduct that not only determine what bodies

rule and how but also emphasize the immutable interdependence of sub

groups and individuals generally. These codes ofconduct will routinely receive

manifest legitimation through ritual and numinous experiences. lO

These comments from the field of anthropology parallel the empirical ex

perience of Greek and Roman republican theorists. The Greek polis was uni

versally grounded in a law-based system of mixed government. But what made

the system cohesive was the notion of citizenry: the strong sense of fraternity,

order, artd responsibility shared by members of a common polity and their

sense of striving for virtue, variously defined. As Cicero put it, "Of all fellow

ships, none is more serious and none more dear than that of each of us with

the republic. Parents are dear, and children, relatives and acquaintances are

dear, but our country has on its own embraced all the affections of all of us."1l

For classical political thinkers, cohesion through citizenry raised the question

of virtue. Classical thinkers were keenly aware that in order to enable the cor

porate enterprise ofa citizenry to provide the cohesion necessary to sustain an

ordered society, it will be necessary to spur the citizenry to a set of dignified

ideals that will shape and reflect the particular character of their community.

These virtues, in turn, will dictate the traits of the ideal person, a citizen aware

of his traditions and obligations. 12

From here we may return to our discussion of kingship in Deuteronomy.

It is insufficient to note the spheres of royal power that are denied the Israelite

king; nor is it sufficient to note the other bodies to which various powers are

shifted. Rather, these institutions must be seen within the broader context of

the strong sense of citizenship that Deuteronomy seeks to create across its 34

chapters: how it calls forth unity within the society; how it mediates the rela

tionships between different parts of the society; what collective institutions

are granted rituallegitimationY Most important, what are the competencies

of citizenship, or what the Greeks would have called the specific set of virtues,

that Deuteronomy seeks to foster within its citizens? It is within this broader

conceptual and institutional fabric that the institutions of the regime are em

bedded. In summation, then. the first trend I will be identifying in my assess

ment of Deuteronomy's politics is more than just the attenuation of kingship.

Rather, this will be identified as part of a broader agenda of the establishment

of a collective power strategy and a rejection of the classic exclusionary power

strategy exhibited elsewhere in the ancient Near East. 14

But the political blueprint of Deuteronomy reveals a second, less noted,

thrust: a rejection of tribal patriarchy as a primary structure of governance.

Deuteronomy narrates the very end of the sojourn in the wilderness and as

sumes a familiarity with many of the events narrated in the books of Exodus,

Leviticus, and Numbers. Deuteronomy seeks to attenuate the role of the tribal

and clan hierarchy, which, those narratives tell us, played a dominant leader

ship role throughout that earlier period. To be sure, Deuteronomy does not

eradicate the notion oftribes, just as it did not eradicate the notion ofkingship.

But in seeking to establish a collective power strategy, it sought to foster within

Israel a more collective, national identity and corresponding bureaucratic

form.
The two great thrusts of deuteronomic political thought-the rejection of

the exclusionary power strategy, and the concomitant rejection of the primacy

of tribal hierarchy-are integrally related. The strength of the clan structure

lies in its reliance on familial qualities. As one grows older, one's status and,

hence, one's power and authority, grow accordingly within the family. In a

classic clan or tribal administrative structure, succession to a given post is de

termined by a ranking based on a classificatory system of relationships within

the family. Power ties are based on blood ties, which creates great cohesive

ness. There is no incentive for a junior member of the structure to revolt

against the system, as his eventual advancement is systemically assured. The
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inherited positions mean that disloyalty and disruption are rarely seen within

clan structured power systems. 15 Rank is ascribed rather than achieved. It is

worth noting in this vein that whereas the rebellion of the Israelites against

the central authority of Moses and Aaron is a ubiquitous motif in the wilder

ness narratives of the Pentateuch, we have not a single account of a struggle

for control of power at the tribal level.

Historically, ancient and modern social and political organizations have

struggled to win the transfer of allegiances from kin-based groups to larger

collective bodies. Hi It is easy to see why. A clan or tribe member could be as

sured of advancement simply by dint of his seniority within the tribal frame

work. But republican bureaucratic frameworks feature institutions that are

instrumental: positions are allotted not as a reward for patronage or seniority

but as a means toward the end of good governance. I? Thus, whereas extensive

clan networks and patronage produce social capital that aids power brokers at

the various levels of the tribal network, the very same networks emerge as a

barrier to a more egalitarian, democratic, and efficient regime structure. Despite

this barrier, in order to create a collective power strategy, Deuteronomy seeks

to create a regime with just these qualities. An innate property of the notion of

citizenship in a polity is a proclivity to perceive the individual in a universalis

tic fashion, without reference to his or her narrow, parochial, familial roles. 18

Again, the experience of the classical Greek theorists is illustrative. Aristotle

notes that in order to strengthen the hold of the democracy at Athens, certain

leaders sought to break the power of old kinship corporations and to create

new social orders that would encourage citizens to see each other in a new,

more collective light. 19 Rather than kinship ties, what would define people now

would be more abstract ties of common religious norms, and particularly com

mon laws. Citizenship, as opposed to tribal affiliation, represents an autono

mous sphere, which seeks to address the needs and fulfillment of the broader

community.20 To speak of Deuteronomy's political agenda, then, is to speak of

not only the rejection of an exclusionary power strategy but also-and less

commonly identified-the adoption of a collective power strategy, with its em

phasis on the people as a whole and its relatively egalitarian agenda, entailing

the rejection of the traditional tribal hierarchy and kinship value system.

The Divestiture of Exclusionary Power in Deuteronomy

My point of departure in discussing collective power strategy in Deuteronomy

is to review the way Deuteronomy strips kingship of many of the hallmarks

that were standard for monarchs in the ancient Near East. As shown in chapter I,

l

the sanctity of primordialism permeated the institution of the monarchy in

the ancient Near East. This sanctity gained concrete expression through the

powers granted to the king in a wide range ofspheres, powers that Deuteronomy

dilutes with regard to the Israelite king: (I) the king as commander-in-chief;

(2) the king as responsible for the cult; ()) the king as the benefactor of debt

remission; and (4) the king as lawgiver.

The King as Commander-in-ChieJ

In most ancient Near Eastern lands, the king's position as the supreme com

mander of the army was more than a primary sign of his royal power and

prestige. It represented the capacity through which he served his god. He was

expected to engage in warfare and to report to the gods about his successes on

their behalf. One of the most ubiquitous genres of ancient Near Eastern litera

ture is the battle report of a king to his god. An example from the octagonal

clay prism that depicts the exploits ofTiglath-Pileser I (III4-I076 B.C.E.) will

serve as an illustration:

I destroyed the lands of Saraus (and) Ammaus. which from

ancient times had not known submission, (so that they looked)

like ruin hills (created by) the deluge.

I fought with their extensive army in Mt. Aruma,

and brought about their defeat.

I laid out like grain heaps the corpses of their men-at-arms.

I conquered their cities, took their gods, and brought out their

booty, possessions (and) property.

I burned, razed, (and) destroyed their cities (and) turned them into

ruin hills.

I imposed the heavy yoke of my dominion on them (and)

made them vassals of Assur, my lord. 21

One of the primary motifs of Deuteronomy is the ensuing conquest of the Land

of Israel and the regulated prosecution of battle through ritual and law.

Deuteronomy 20:I-20 enumerates the laws of siege, engagement, prisoners of

war, and booty taking. Significantly, Deuteronomy 20:1-10 concerns the prepa

rations for battle, which feature an address to the troops by the priest, followed

by further addresses by officers of high rank. followed by the commanding offi

cers of each unit, who lead their troops out to battle. The highly ritualized pre

lude to battle is performed with no mention of the king. 22 Deuteronomy depicts

the conquest of the land in many different terms: "When the Lord your God

shall expand your borders" (12:20); " When the Lord your God shall rip out the
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nations whom you shall conquer" (12:29); "When the Lord your God shall bring

you to the land and conquer it and remove from before you many nations" (TI).

None of these depictions mentions the king. Most striking, however, is the sec

tion that addresses the appointment of the king, and the occasion at which such

an appointment may be made: "When you arrive in the land which the Lord

your God will grant to you, and you conquer it and settle it, and you request,

'Anoint over me a king like all the nations around me,' you shall surely appoint a

king" (17'I4-15). Not only does the king play no role in the conquest of the land;

a king may be requested only after the conquest has been completed!23

The king's military capacity is further curtailed by the injunction against

amassing horses and wealth (ITI6-17). The quantum leap from an army

based on foot soldiers to one that boasts a cavalry is dependent on the acquisi

tion of horses and their maintenance even in peacetime, requiring the estab

lishment of stables and the acquisition of sustenance. By proscribing a large

number of horses, Deuteronomy essentially expresses its preference for a less
potent army of foot soldiers. 24

King and Cult

Throughout the ancient Near East, among the most important duties that fell

to the king were his cultic duties. In many cultures, including those of Egypt

and Mesopotamia as well as of the Hittite and Phoenician kingdoms, the king

was himself the high priest of the cult. Elsewhere, as in Ugarit, the priests

were appointed by the king. In Mesopotamia, the building of temples to the

gods was a constitutive act of kingship. Thus we find that Hammurabi, in the

prologue to his code, puts forth his bona fides as a legitimate ruler to legi~late

and administer law through an enumeration not only of his conquests but of
his culhc enterprises as well:

At that time Anum and Enlil named me

To promote the welfare of the people,

Me, Hammurabi, the devout god-fearing prince .

Hammurabi, the shepherd called by Enlil, am I .

Who provides in abundance all sorts of things for [the cult center]

Nippur-Duranki;

The devout patron of [the temple of] Ekur;

The efficient king who restored Eridu to its place

Who purified the cult of Eabzu. 2>

In contrast, Deuteronomy envisions no role for the king at the central shrine

or indeed in any culhc activity whatsoever. More striking, perhaps, is that

Deuteronomy I2 prescribes that a temple be established, yet no mention is
made of the king as its royal patron. 26

The King as the Benefactor of Debt Remission

Evidence from Mesopotamia from the middle of the third through the end of

the first millennium B.C.f. attests to the royal practice of debt remission, the

freeing of slaves, and the restoration ofland to the original owners. These dis

pensations were often granted as a new king ascended the throne or immedi

ately following the conquest of a new territory, and were intended to bolster the

standing of the king in the eyes of the populace. 27 In Deuteronomy, however,

debt remission and the freeing of slaves are detached from any royal decree.

Rather than being enacted to serve the political needs of the ruler, these are

enacted by law every seven years as a national obligation, without recourse to

any action on the part of the king (15:1-7; 12-18)."

The King as Lawgiver

In Mesopotamia, the kings were thought to be endowed with keen judicial in

sight. Hammurabi maintains that he was endowed by Samas, the sun god,

with an acuity for justice and righteousness, as manifested in the laws he at

tributes to himself.2'.l On the stele of the law code bearing his name, Lipit

Ishtar curses the person "who will damage my handiwork ... who will erase its

inscription who will write his name on it."30

Alone among the literary works of the ancient Near East, the Hebrew Bible

maintains that the law is of divine origin. 31 The king is neither the source of the

law nor even its adjudicator, as judicial powers are granted to others in the pol

ity as laid out in Deuteronomy 16:18-22 and 1T8-13, passages to which I will

return shortly. ,2 Moreover, the laws of the king pointedly subjugate him to the

law: "he will make a copy of this Torah from before the levi tical priests. and it

shall be with him and he shall read from it all of his days so that he shall learn

to revere the Lord his God, to safeguard all that is said in this Torah, and the

precepts thereof he shall perform" (ITJ8-19). The Torah the king copies is a

written legal document, or constitution, to which even the king is bound. 13

Deuteronomic Kingship in a Collective Power Strategy

As mentioned earlier, the positions of authority within a collective power

structure cannot be understood in isolation. Their responsibilities, limitations,
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and interactions with each other and with the society they lead need to be un

derstood in light of the virtues and ideals that are central to the society. The

structures of the regimes in Athens and in Sparta, respectively, were to a large

degree a reflection of what each society strived fOf, and how it perceived itself.

In Sparta, citizens were dedicated to a military life, and virtue was achieved on

the battlefield. Hence, authority rested in a military oligarchy. Within

Deuteronomy, there are three virtues or characteristics of the polity that pre

dominate and in turn shape and color the character of the various posts of au

thority. In this section, I lay these out and explore how they inform the pecu

liar notion of kingship in Deuteronomy IT14-20.

I begin with the first element I discussed in chapter 1: Israel as a commu

nity in covenantal relationship with God. The center of divine attention in this

relationship. I noted, was the people as a whole, and each individual person,

not the leadership_ From a literary standpoint, Deuteronomy is structured as a

series of addresses to Israel as a collective "you": "You shall love the Lord your

God with all your heart" (6:5); "you shall feast [in the temple] before the Lord

your God. happy in all the undertakings in which the Lord your God has

blessed you" (I27)." There is a fundamentally egalitarian streak at play here.

With the exception of priests and Levites (to whom I shall return shortly) no

group is ascribed any preferred status. All men are equal before the Lord, be

cause all share the status of the subordinate king of the suzerainty treaty, as

I have shown.

This identity of each member of the polity has implications for

Deuteronomy's portrayal of the regime of authority. While Deuteronomy enu·

merates specific offices, this "you" constitutes a fraternal and egalitarian citi

zenry that is the foremost political body in the polity. Deuteronomy specifies

no formal framework for appointing leaders or representatives of any kind.

Rather, it is this collective "you"-the covenantal community-that bears ulti

mate responsibility to choose a king and to appoint judges.35 Indeed, it is to the

covenantal community that the land is given, and it is the community at large

that bears the responsibility for proper covenantal behavior.

As mentioned, the very installation of a king is contingent on the people

("you·') mitiating the request for one (I7"4). Much attention has been focused

on the prerequisite of Deuteronomy ITIS that the king may not be an outsid

er. H, But what seems no less informative is a second emphasis that stems from

the wording of the injunction: "Be sure to set a king over yourself, one ofyour

own brethren; you must not set a foreigner over you, one who is not your breth

n~n." The "brethren" requirement not only excludes non-Israelites but also

implies that any Israelite nule may be appointed for the task. Lineage is of no

concern here, because the only lineage that counts is that the candidate be one

who stands in covenant with the Almighty-that is to say, everybody. He need

only be a "brother," that is, a citizen like everyone else, a term mentioned twice

in this verse. Potentially, any citizen may serve as king. 37

The egalitarian thrust of these laws is taken further in the law restricting

the number of wives the king may take (ITI7)' This injunction against main

taining a large number of wives has often been understood in light of the

phrase that follows it, "so that his heart does not go astray," as a warning with

reference to the corruptive cultural influence ofnon-Israelite wives. H Scripture,

however, limits the number not offoreign women but of all women. The limita

tion may speak to the proclivity of ancient Near Eastern kings to engage in

sexual escapades, as exhibited in the opening sequence of the Gilgamesh Epic.

Insight may be further garnered from anthropological studies of exclusionary

power strategies. In archaic societies, the king routinely sought to consolidate

his power by marriage to upper-class families and clans and the establishment

of kinship networks. If this were to be allowed in Israel, the influence of fami

lies of power would quickly eclipse that of the common families of Israel,39

Thus the injunction against marrying widely may be understood as seeking to

prevent the influence of cronyism-"so that his heart does not go astray."

Deuteronomy suggests a second element that is central to the newly forged

citizenry: the ensuing military conquest of Canaan. For some republican

thinkers, such as Montesquieu, the patriotism of a citizenry is achieved by the

more noble means of social education, which is perceived to stand in opposi

tion to martial discipline. It is when virtue ebbs that attachment to the com

mon good is promulgated through the common enterprise ofwar. 40 For Greek

republican thinkers, however, the more sublime and contemplative virtues

were not necessarily at odds with military ones. Aristotle wrote:

For men must be able to engage in business and go to war, but

leisure and peace are better: they must do what is necessary and

indeed what is useful, but what is honorable is better. On such

principles children and persons of every age which requires educa

tion should be trained. 41

Deuteronomy focuses on the importance of establishing a community of hoIi

ness in accordance with God's laws and exhortations. Yet for Deuteronomy,

this does not stand in the way of establishing an order that is quite focused on

military conquest.

We saw earlier that Deuteronomy prescribes legal parameters for the con

duct of war in the Holy land. But war and conquest generally are ubiquitous

themes in Deuteronomy. The ideology of war-why it is being waged and

toward what ends-is found in the sermons ofTI-2, 17-26; 9:I-3; 31:3-8.41 In
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the opening frame of the book, Moses recounts various experiences of the

wilderness, all of which are conquests. Martial discipline within Deuteronomy

is not a substitute for the fraternal cohesion of a virtuous citizenry but in fact
a complement to it.

It is surely no coincidence, then, that the first law of the king is one

that restricts the amassing of horses (ITI6). This proscription continues the

thread of egalitarian social considerations in the legislation of kingship in

Deuteronomy. Were a royal chariot force to serve as the backbone of the na

tion's defense, it would inevitably emerge as an elite military class. 43 Indeed,

the great jurist of Athens, Solon, extended preferred status to the members of

the cavalry over other citizens. But what confers status in Deuteronomy is citi

zenship in the covenantal community-and this is shared by all.

The restriction against the amassing of horses concludes at the end of

Deuteronomy Ip6 with a clause that has engendered much debate: "[he shall

not] return the people to Egypt to amass horses, for the Lord has said to you,

'you shall not return that way again.'" One could well imagine a biblical in

junction against ever returning to Egypt for any purpose. Yet this verse seems

to limit "returning" to Egypt only if it is for the purpose of amassing cavalry

horses. Moreover, the injunction speaks of returning "the people" for the pur

pose, when surely the acquisition and transport of horses could hardly require

marc than a tiny percentage of what is here termed "the people." There is co

gency, therefore, in viewing the verse as a prohibition on the king from selling

Israelite slaves to Egypt for the purpose of amassing horses, as this would rep

resent an undoing of the Exodus, and would reduce the members of the com
munity of Israel to the status of slaves.44

A third characteristic that animates the Israelite citizenry is that, like the

Greek polis, it is law-based. The great twentieth-century political philosopher

Friedrich Hayek saw Athenian political philosophy as the origin of the notion

of equality before the law.45 But it is already present in Deuteronomy. All pub

lic institutions-the judiciary, the priesthood, the monarchy, the institution of

prophecy-are subordinated to the law. No institution is self-Iegitimating.46

Moreover, the law is a public text, one read aloud before the entire nation

(3':1O .. [)). Its dictates are meant to be widely known, thus making abuse of

power more obvious.

The requirement that the king engage in the study of the law (ITr9-2o)

further extends the egalitarian thrust of the laws of the king. It also reflects the

transformation of an ancient Near East practice of royal study, now in accor

dance with a collective power strategy. In ancient Egypt, in the Middle Kingdom

especially, we find ethical wills that kings left their sons, wisdom teachings

concerning the principles ofgood governance. 47 In Mesopotamia, the king was

required to read texts concerning religion and cult, which, as noted, was a

sphere under his responsibility.4& What is distinct in Deuteronomy is that the

king must copy and read from "this Torah''49 about a wide range of issues, of

which almost none pertains to kingship per se. In fact, the purpose of his

study, "so that he may learn to revere the Lord his God to observe faithfully ev

ery word of this Torah as well as these laws," essentially places him on a par

with the common citizen, whose responsibility in this regard is expressed else

where in Deuteronomy in identical terms (5:I; 6:6-8; u:I8-I9).50 Indeed, un

like in Mesopotamia, where the king was issued responsibility for the law, in

Israel the entire community is the recipient of the law. The upkeep of the laws

in Deuteronomy is a responsibility shared by every member of the society. 51

Verse 20 sums up not only the purposes of the requirement to copy and

study the Torah but also all of the laws of the king. When read together with

the other laws of the king, the verse leads to a single conclusion: the king's re

sponsibilities are essentially those required of every other Israelite citizen. As

already noted, verse I7 says that the king must not let his heart sway-a phrase

that is used with regard to compliance with God's wishes by all members of

the Israelite polity (4:9). Here, in verse IT20, it is said that the king must not

"think himself high," just as the common Israelite is warned in identical lan

guage (8:14). The king must not "stray from the commandments neither right

nor left" just as the Israelite citizen may not (S:29; ITll; 28:14). He is "to learn

to revere," "to do," and "to perform" the commandments, just as the Israelite

citizen is to do (6:2; 10:12; ]I:I2). Even his reward is identical to that of the

common Israelite: he should act in accordance with these precepts "so that he

will merit long days" in his rule, a phrase that exactly parallels the phrase used

to refer to the longevity promised the common Israelite for compliance with

the commandments (6:2). The prerequisite fOI being a good Israelite king is to

be a good Israelite citizen.

Reading the laws of the king in light of other deuteronomic passages

shows how these laws are incorporated within the discourse of Deuteronomy's

overall collective power strategy. In many cultures of the ancient Near East,

the king was considered the son of God, with the implication of adoption, or

election. Deuteronomy, too, speaks of the sons of God-but these statements

refer to Israel as a whole (14:1; )2:6, 18) and pointedly not the king, even

though the topos of the Israelite king as the elected son of God appears else

where (2 Sam 7:14-20; Ps 27). The royal ideology of the ancient Near East is

here nationalized: as the "sons of God," all Israelites have the status elsewhere

accorded only to the king."

The opening narrative frame of Deuteronomy similarly portrays national

leadership in a collective power strategy. While Deuteronomy speaks of no
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specific king, it expressly speaks of one dominant national ieacler-Moses

who served also as part priest, part judge, and part prophet. Deuteronomy 17

says nothing about how the king's leadership is to express and manifest itself

but the book's narrative frame suggests a clue, one very much in keeping with

collective power strategy. It portrays the leader, Moses, engaged in consulta

tion with the people concerning issues of national policy. In chapter 1:9-r8,

Moses recounts the need he felt to decentralize his regime. He notes explicitly

that he did not take unilateral action, but rather shared his musings on the

subject with the people, suggested a plan, and then sought and received their

approval. Several verses later, he tells of the converse situation: the people pre

sented an initiative to Moses to send spies to scout out the land. Moses records

that he was in favor of the idea and acquiesced. The picture that emerges is

one of collective power par excellence. Moses emphasizes that in spite of his

stature and authority, the right way to rule is by way of discussion and consensus

between the ruler and the ruled. \Vhen reading the laws of governance of

Deuteronomy within the framework of the book as a whole and its agenda of es

tablishing a collective power strategy, the two narratives of Moses' leadership

style are part of the message to any future leader: leadership according to

Deuteronomy, even for a monarch, should be executed within a collective
framework.

To summarize, the view of kingship within Deuteronomy is equivocal.

Alone among the various powers delineated in Deuteronomy, kingship is

viewed not as a necessary institution but as one that comes into being only in

the wake of popular desire. Indeed, it is defined as an inherently foreign insti

tution: "When you arrive in the land which the Lord your God will grant to

you, and you conquer it and settle it, and you request, 'anoint over me a king

like all the nations around me, you shall surely appoint a king'" (ITI4-I5). The

fifteenth-century Spanish rabbinic commentator Don Isaac Abarbanel was

correct in understanding that the entire institution is concessive in nature.

Deuteronomy has its ideal vision, one that apparently does not require king

ship. Yet it also incorporates flexibility in response to multiple sociopolitical

needs. I will now explore how the additional powers of the deuteronomic re

gime play themselves out within the collective power strategy that the book

employs.

The Power of the Priests/ Levites

Far and 3.way, it is the power of the priesthood that receives the most attention

within Deuteronomy-in terms of both the number of references to the priests

and Levites and the emphasis given the priesthood relative to that in the rest of

the Pentateuch. 53

While Deuteronomy envisions specific cultic roles for the priests and

Levites at some points (with reference to priests-2I:5, 26:4, 3rIO), it describes

these roles, for the most part, in the broadest terms: they "serve" at the central

shrine (with reference to the Levites~9:8, I8:T with reference to the

priests-18:5, 21:5). It may be that Deuteronomy assumes that the priests and

Levites execute many of the functions that are outlined elsewhere in the

Pentateuch and there is no need to repeat all of them here.

I wish to suggest that the dearth of cultic detail ascribed to the priests and

Levites in Deuteronomy may reflect a transformation of the primary role of

the priesthood in accordance with a collective power strategy agenda. In

Deuteronomy, a new emphasis is ascribed to the priesthood: the priests emerge

as the guardians of the law, the constitution. This is seen at a number of junc

tures. We have already seen that the king is to write a copy of the law that is to

be in the safekeeping of the priests (ITI8). They also serve as members of the

high tribunal (17'8-13) of law and justice. In other books of the Pentateuch,

priests are not assigned a regular judicial role, and become involved only when

cases need to be resolved by sacral means: oaths (Exod 22:7-10), ritual ordeal

(Num 5'1'-31), and Urim and Thummim (Exod 28:29-30). Yet in Deuteronomy,

priests playa local judicial role in civil and criminal cases (19:17; 21:5). S4 Moses

commands the priests to enact the septennial Hakhel gathering, and to read

before the nation the law he has vouchsafed to them (31:9-13). In addition to

these ritually and legally sanctioned roles, the priestsfLevites are given ad hoc

responsibilities that center around the safeguarding of the law. It is the priests

and Levites who join Moses in calling on the people to demonstrate fidelity to

the law at 27'9-10. The Levites are given the law to place alongside the Ark of

the Covenant (31:26). Verse 3rIO casts the Levites either as arbiters of the law,

or its teachers.

At the same time the priests are empowered as the guardians of the law,

the priesthood of Deuteronomy has four limitations that accord with a collec

tive power strategy. In archaic states that practice a collective power strategy,

ritual sanctifies and culturally reinforces an egalitarian spirit through numi

nous experience. S5 Group-oriented chiefdoms feature large architectural

spaces suitable for group ritual. 56 These emphases may be seen in

Deuteronomy's presentation of the temple, which focuses on the people's role

there. Deuteronomy 12 calls for the building of the temple. Unlike elsewhere

in the ancient Near East, it is not the king who is told to erect the temple. Nor is

there any mention in that chapter of the cultic role of the priests. Rather, it is,

again, "you" who are to build the temple (12:5-6). The "place that God chooses
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to establish His name" emerges as the place at which Israelites are to seek His

presence (IZ:s), offer their sacrifices (IZ:6), and eat and rejoice belore the Lord

(127). In this first mention of the temple in Deuteronomy, the emphasis is

entirely on the role of the people there. It is the people's shrine. Deuteronomy

attends to cultie proceedings at several junctures (12:4-28, 14:22-27, 15:19-23,

,6:1-18,26:>-15). The common threads among afl of these are two. First, they

attend to the role of the people in participating in the cult and the way that

participation is carried out. Second, these laws make no mention of the cultic

role of the priests or Levites, with the exception of a single instance (26:5).57

The emphasis on the role of the people in the cult is foreign to cultures where

exclusionary power strategies prevail.

A collective power strategy, or what we may term a republican idea of

mixed government with respect to the checked power of the priesthood, is evi

dent here in a second way. Note that in Deuteronomy, the priesthood is joined

by another institution within the regime in nearly every sphere of its activity.

We noted earlier that the lines between priests and Levites throughout

Deuteronomy are blurred, whereas in the Book of Numbers, the descendants

of Aaron have exclusive rights to the priesthood, while other Levites merely

assist them. The priests in Deuteronomy are always referred to as "levitical

priests," or "the priests the sons of Levi," and never as "the priests the sons of

Aaron." This terminology reflects the priestly sharing of powers and responsi

bilities across Deuteronomy. The supreme tribunal is indeed located at the

temple, and is staffed by "the levitical priests" (17'9, IZ). But it is staffed, as

well, by "the judge of that time" (17'9, 12). The administration of justice in

Deuteronomy 19:17 is likewise given over to priests and judges in concert. The

prebattle hortatory proclamations to soldiers are made by priests in conjunc

tion with officers (20:1-9). The enactment of the septennial festival of Hakhel

is entrusted to the priests in conjunction with the elders (31:9-10).

The third way that the coflective power strategy checks the power of the

priesthood concerns the role of the oracle and divination within Deuteronomy.

Of all the cultic roles and tasks, the capacity to receive communication from

the divine is the most sublime. Yet in Deuteronomy, the power to receive the

oracle is mentioned with regard to the priest only once, at 33:10. In more. ex

plicit fashion, it is the domain of the prophet, who transmits God's commands

and who correctly foretells events (18:9-22). Some assume that the role of the

priests as the members of the supreme tribunal in difficult matters of law

(17'8-13) in fact rests on the assumption that they consult oracular means,;g

Yet this is nowhere stated explicitly, and as we have seen, priests are not the

sole members of the high tribunal: it includes as wefl "the judge of that time"

(17:9, I2).5'l There is an enormous difference between the priestly power to

adjudicate on the basis oforacular divination, such as the Urim and Thummim,

and the priestly power in Deuteronomy to adjudicate on the basis of interpreta

tion and application of the law and the examination of evidence. Divination by

means of the Urim and Thummim is almost by definition a process that can

have no control, no oversight, no inspection. Few priests will learn this art,

and fewer still will have access to the breastplate to corroborate the findings.

Divination has the potential to be an exclusionary source of power, par excel·

lence. By contrast, authority that is rooted in the interpretation of a public text

written in a language that is accessible to a wide audience limits the potential

for domination by the priests, because their pronouncements may ultimately

be measured against the spirit of the text itself. The public promulgation ofthe

word of God at the septennial Hakhel ceremony serves a like purpose. The fact

that the law is made public contravenes the partisan interest of the priests and

Levites in monopolizing control over the sacred texts. 60

A collective power structure is exhibited, finally, in the allocation of land

resources to priests and Levites. Chapter 17 has an interesting word play that

encapsulates the issue at hand. Both the king and the priest are referred to as

having been chosen by God (king, ITIs: priest/Levite, 18:5). Recafl that

Scripture mandates that the king must be "from amongst your brethren"

(1TIS). Yet the priest/Levite is described seven verses later as being "not among

your brethren" (18:2). The priest/Levite is set apart, but not in status or entitle

ments. He is set apart from his brethren in his landlessness. Alone among

Israelites, in Deuteronomy, Levites receive no land allotment. Instead, Scripture

underscores at several junctures that the Levites subsist on the tithes and

priestly gifts received from the people at large (IZ:12, 18-19; 14:22-29: 16:II,

14). It is instructive to note that the Levites apparently were so dependent on

others that Scripture saw it fit to include them with the categories of the un

derprivileged (14:28-29).

While the general blueprint for Israelite society is egalitarian in nature, it

must be admitted that the election of the priests and Levites contravenes this

tendency. In the parlance of contemporary liberal discourse, we would say that

opportunity of access to many precincts of the sanctuary is denied to the ma

jority and available only to the chosen few. The election of the priests and

Levites is justified within the Bible's terms, in ways at variance with other elec

tion theologies. The election of the priests and Levites is nowhere given meta

physical basis. Plato justified the hierarchy of Greek society on the grounds

that the gods had differentiated the souls of different classes of persons," The

Bible knows of no such discourse, certainly not with respect to the priests and

Levites. Their election is a reflection not of their innate status but of God's. As

a sovereign king, He is worthy of an honor guard, of servants set aside as His
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attendants. It is in this vein that they are referred to as the legion of God (Num

4:3, 23, 30, 35, 39, 43), and arc excused from the military responsibilities as
signed to the legions of Israel. Aristotle presents a useful metaphor:

Like the sailor, the citizen is a member of a community. Now, sailors

have different functions, for one of them is a rower, another a pilot,

and a third a look-aut-man, a fourth is described by some similar

term; and while the precise definition of each individual's virtue

applies exclusively to him, there is, at the same time, a common

definition applicable to them all. For they have all of them a common

object, which is safety in navigation. Similarly, one citizen differs

from another, but the salvation of the community is the common

business of them al1. 62

The sailors do not serve identical functions. At the same time, note the role of

the leader on the boat, the pilot. He is chief, but chief among sailors, in or

ganic function, with their respective functions performed in complement to

each other. The sailors are engaged in a collective effort whose purpose is the

welfare of the community itself, and are all equally deserving of esteem. While

the priests and Levites constitute a distinct class, that differentiation is sub

sumed within the larger organic mission that all members of the covenantal

community of Israel share. All who fulfill their responsibilities are of equal

esteem in the eyes of the Lord.

The Judicial Power

Montesquieu saw the separation of the judicial power as vital. as the judicial

power is "terrible among men," for it is through the judiciary that the govern

ment and the law most directly affect the citizenry.63 He set down three postu

lates about the execution of justice that may be seen to animate Deuteronomy's

view of the judiciary. First, adjudication must be based on the application of

written laws and not on the arbitrary decision of the judge. 64 Second, only

when the judiciary is fully independent of the other branches of the govern

ment will the regime be deemed moderate as opposed to despotic." Third, the

judiciary should be drawn from the body of the members of the people, with

out regard for rank or social standing. 66

These three principles are at play within the chapters of Deuteronomy.

The justice executed by the judges must be based on the law contained in the

Torah (r1'8-13). The supremacy of the law, however, is strikingly borne out in the

procedures to be followed in the event that an issue of law proves too baffling.

Deuteronomy here makes no mention of priestly lots, Urim and Thummim

on the "breastplate of justice" (see Exod 27'15-30; Lev 8:8), trial by ordeal

(Num 5), or judicial oath before the divinity (see Fxod 227, 10). What

Deuteronomy emphasizes is that justice is determined by the interpretation

and application of law alone. 67

The appointment of judges as delineated in 16:18 addresses the judiciary's

independence and its popular makeup. Oversight of the judicial sphere was a

key attribute of kingship across the ancient Near East. 6s Yet in Deuteronomy,

there is no indication that the king administers justice or appoints judges to

their positions. Rather, "You shall appoint magistrates and clerks for your

tribes in all the settlements that the Lord your God is giving you" (r6:I8). 6~ It

appears that anyone could be appointed a judge, without recourse to rank or

social standing. More interesting, there is no precise mechanism prescribed

for the appointment of judges. That is, Deuteronomy does not say anything

about which representative bodies should make this decision, how many

judges are to be appointed, or the hierarchy of the different levels of the judi

ciary. No doubt, such apparatuses existed. But had Deuteronomy enshrined

them into law, those bodies would have become the focus. In omitting the

precise mechanisms, Deuteronomy retains its focus on the citizenry as a

whole-"You." Even as representatives effect the appointment of judges, the

ultimate authority and responsibility rests on the people.

A textual peculiarity in Deuteronomy r6:18-19 makes this evident. Verse 18

calls on "you" to appoint magistrates and clerks. "You," here as throughout

Deuteronomy, refers to the collective of Israel. Even if the judges are chosen by a

representative body, the very fact that the body is representative suggests that it

is, in effect, the entire citizenry that is participating in the selection. Verse 19

however, uses the singular "you" three times in the following statement: "You

shall not judge unfairly: you shall show no partiality; you shall not take bribes."

The verse would seem to be addressing each judge himself. After all, it is only

the judge who is now invested with power, and it is only the judges who are in a

position to be corrupted. Nonetheless, the verse addresses the same collective

body ofIsrael, "you," as was addressed in the previous verse, with its call to "you"

to appoint magistrates and clerks. The Septuagint was sufficiently bothered by

this that it changed the text such that the subject of the verse would refer to the

appointed judges: "They shall not judge unfairly: they shall show no partiality:

they shall not take bribes," and so on. One scholar, however, has suggested that

the Masoretic Text may be defended. Since any Israelite may one day become a

judge, all are forewarned: "You [singular] shall not judge unfairly," and so on. More

compelling, however, is his suggestion that Scripture here addresses the entire

polity, because it is the entire polity that is ultimately responsible for the proper
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administration of justice. If judges are corrupted, the people cannot hide behind

a veil of innocence, wagging their fingers at the judges they themselves have ap
pointed. The justice the judges practice is practiced on behalf of, and under the

aegis of, the entire people. 70 The emphasis here provides an interesting variation

on the idea of civic participation so central to Greek and Roman republican

thought. For thinkers such as Plato and Aristotle, the ideal citizen is the one who

participates in governance. As Pericles, the leader ofAthens in the fifth century
B.C.E., is reported to have said, "We do not say that a man who is not interested

in politics minds his own business, but that he does not belong here at al1."71
Now, Deuteronomy does not maintain that every citizen should strive to assist in

the affairs of public administration. Nonetheless, it does exhibit its own brand of

civic participation: the collective is ultimately held responsible for the actions of
its representatives, in this instance the judges; hence, "You shall not judge un

fairly: you shaH show no partiality; you shaH not take bribes."
The emphasis of what Deuteronomy has to say about courts of law is less

about legitimating the mechanisms of social control and more about assuring

due process oflaw." Scripture says little about the process by which judges are
appointed, other than to say "You shaH appoint magistrates and clerks" (16:r8). It
has much to say, however, about the pitfaHs of this position ofpower (r6:r8-20):

You shall appoint magistrates and officials in aH of the settlements,

in all of the tribes that the Lord your God is giving you, and they
shall govern the people with due justice. You shall not judge unfairly:

you shall show no partiality; you shall not take bribes, for bribes
blind the eyes of the discerning and upset the plea of the just.

Justice, justice shall you pursue.

Due process is the focus elsewhere as well. Capital crimes must involve

scrutinizing inquiry (13:15; 1T4). Multiple witnesses are necessary to condemn

an offender (17:6; '9:r5). Procedures are laid down to identify and punish per
jurers (19:15-21). The courts may not visit collective punishment on the family

of the guilty (24:r6). The law may not be slanted against the disadvantaged

(24:r7)· Abuse of the corporal punishment system is to be prevented (25"-4).

All of these laws are weH understood within the framework of a collective
power strategy, where the protection of the citizenry is the focus.

The Power of the Prophet

Regarding the jurisdiction of the prophet (r8:15-22), we may see how this in
stitution, too, is delicately woven into Deuteronomy's collective power struc-

ture. On the one hand, the prophet may be seen as a check on the power of the

priest, for although the priest serves the cult, divine communication to the

people is primarily transmitted through the person ofthe prophet. The prophet
may also be seen to check the power of the king. The king is to be he "who is

chosen by God" (1T15). Deuteronomy, however, is not explicit on how God
makes His will known on this matter. Nonetheless, as several have noted, the

elections of Saul and David by the prophet Samuel are narrated utilizing pre
cisely this terminology of divine election (I Sam 10:24; 16:8-ro).7] By doing so,

the author of Samuel implicitly suggests that God chooses candidates for king

ship through the agency of the prophet.
At the same time, the prophet's own power is checked as well. Deuteronomy

identifies the potential prophet by saying, "I will raise for you a prophet from
your midst,Jrom your brethren, like myself," implying that he is not the member
of any elite lineage, does not possess inherent powers, but rather, an ordinary

citizen. Though the prophet receives divine communication, he never partici
pates in the cult in order to communicate with the Lord. Nor does this inspired

individual play any role whatever in the justice system. The emphasis on the
citizenry as the ultimate authoritative body is seen here as welL as the proph

et's validation is determined by the people (r8:20-z2), not by the priests, the

king, the judges, the elders, or other prophets.
Notions of collective power were known elsewhere in the ancient Near

East. Yet several elements of Deuteronomy's establishment of collective over
exclusionary power are distinct in the broader regional and cultural context.

Recent reappraisals ofthe political culture ofMari, a civilization located around
the modern-day border between Syria and Iraq from the early second millen

nium B.C.E., reveal that the element of the collective political voice was often
found in that culture. But this was the case in the local sphere of the alum, the

town or city, and was virtually unheard-of with regard to the matum, the
"land" or kingdom. 74 Deuteronomy, by contrast, envisions the application of a

collective power strategy on a national scale. No less significant is the observa·
tioD that while local·level polities in Mari practiced a form of collective gover

nance, the evidence does not point to any conscious notion of equalizing all

citizens. 75 Deuteronomy, however, provides a broad ideological base for the

establishment an egalitarian citizenry, whose members achieve their status

through the covenant with God.
The emphasis on the people as a whole as the focal point of the polity and

as its ultimate guardians may seem to demand of the masses a level of virtue
that is utopian. In this emphasis, however, a certain sociopolitical logic in

heres, one that is well developed in the work of the late eminent sociologist

Edward Shils. 76 For Shils, the more inegalitarian a society, the less likely it is
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that the masses, who inhabit the social periphery of that society, will intensely
aflirm the value system that has enthroned those above them, and the institu

tions they control. Shi1s points out that in contrast to such steeply hierarchical

societies, the masses in the modern liberal society have come to feel that the

central value system of the society is their very own, and have a strong sense of

participation in its institutions of power. Citizens of modern liberal societies

no longer see themselves as objects of the authoritative control of others.
Rather, "the mass of the population have ... come to share in the vital connec

tion with the 'order' which inheres in the central value system and which was
once thought to be in the special custody of the ruling classes."77

This dynamic, which Shils sees at play in the transition from premodern
to modern societies, is at play in the transition in the politics of Deuteronomy

the transformation of an enslaved people to a responsible, proactive citizenry.

Deuteronomy invokes the memory of the furnace of oppression (4:20), the
torture (26:6) and the disenfranchisement (10:19) of Egypt, on more than 50

occasions. Deuteronomy's call to the people to become ennobled and assume
responsibility is indeed a calling and a challenge. But it is also an offer: an of

fer of an opportunity to escape extreme marginalization and to share as cen
tral partners in the new order and to stand at its focus. Put differently, this call

offers the people a stake in what is being estabhshed, in the hope that they will
be capable of rising to the challenge,

To conclude this section on the divestiture of power from the figure of the

king, and the creation of a collective power structure, I shall take a page from

the sociology of agrarian societies. Gerhard Lenski notes that mountainous
regions are better suited to republican regimes than river valleys and broad

valleys. Because the topography naturally limits the economic surplus pro
duced, and transportation problems are acute, it is difficult to amass in one

location a quantity of surplus capable of sustaining a royal retinue. Moreover,

the military forces necessary to uphold a major power have to be based on cav

alry and horse-drawn chariots, both of which frequently prove impractical in
mountainous areas. 7~ In this light, it is of interest that Deuteronomy contrasts

Israel's polity-to-be with the empire that Israel left behind in Egypt, in terms
that emphasize their topographical distinction (rr:8-12):

Keep, therefore, all the Instruction that J enjoin upon you today, so

that you may have the strength to invade and occupy the land which

you propose to cross into and occupy, and that you may long endure
upon the soil which the Lord swore to your fathers to give them and

to their descendants, a land flowing with milk and honey. For the

land which you are about to invade and occupy is not like the land of

Egypt from which you have come. There the grain you sowed could

be given drawn water like a vegetable garden; but the land you are

about to cross into and occupy, a land of hills and valleys, soaks up

its water from the rains of heaven. It is a land which the Lord God
looks after, on which the Lord your God always keeps His eye, from
year's beginning to year's end.

The dependence on divine grace is heightened, as the Israelite polity is to in

habit a region whose topography does not allow for the creation of abundant

economic surplus in predictable fashion, a factor that was a hallmark of the
founding of the great empires in the river basins of Mesopotamia and Egypt.

Deuteronomy and the Rejection of Clan

I have thus far traced the contours of political thought in Deuteronomy that

reject exclusionary power in favor of collective power. As noted, however, re
publics are susceptible to breakdown along lines of faction. A ubiquitous

theme in the annals of political history is the attempt to dissolve entrenched
kinship structures in an effort to forge a larger collective body. Speaking in the

terms of the narrated world of Deuteronomy, the collective strategy could take

hold only if there were an attendant weakening of the tribal hierarchy that fig
ured so prominently during the trek in the wilderness. In biblical scholarship,

the amalgamation of the tribes into a federated whole is usually addressed
with reference to the formation of the monarchy under Saul and David and the

consolidation of the tribes into a national collective. I claim, however, that this
dynamic is equally at play in the political theory that animates the sermons
and laws of Deuteronomy.

To help us appreciate the way Deuteronomy negotiates the place of tribal
patriarchy in its new order, I will begin by surveying the role tribal hierarchy

plays in the wilderness regime within Exodus, Leviticus, and Numbers. I do so

specifically with reference to the institutions of the tribal chieftains (nesi'im)

and the "elders." Each group is mentioned numerous times; at some junctures it

seems the two terms may be used interchangeably, at others not. I do not aim to
define and sort their respective responsibilities. 79 I will deal with the two groups

together, because my aim is simply to examine the place of tribal hierarchy
broadly within the wilderness community, as a foil for what I perceive as a series

of moves Deuteronomy makes to attenuate, if not eradicate, these institutions.

Chieftains and elders are routinely seen in several contexts in the wilder

ness. They relay the word of Moses to the people (elders, Exod 3'16; 4:29; 12:21;



nesi'im, Nurn 10:4) and the feelings ofthe people to Moses (nesi'im, Exod 16:2).

They serve as representatives of the people at the Tabernacle (elders, Lev 9:1:

nesi'im, Exod 35:27; Num 7:2) and as representatives of the nation who accom

pany Moses on various occasions (elders, Exod rI8; 18:12; 24:1, 9) and execute

national administrative responsibilities such as the census and the apportion

ment of the land (elders, Num n:r6-30, nesi'im, Num [;1-r9: 34:16-29: 36:2).

All the census lists feature the name of the tribal chief as the military head of

the tribe (Num 2:1-3': 3:24, 30, 32: 10:14-28). The role of the naS'i is culturally

reinforced through sacral legislation (Exod 22:27; Lev +22-26). On some oc

casions, a national political body called the 'edd convenes. This ad hoc body,

vested with legislative and judicial powers, is comprised of tribal leaders (Num

35:12,24-25: see Josh 22:16: )udg 21:10)." While these examples delineate the

activities of the tribal heads, at least one instance demonstrates the function

ing of lower levels of the hierarchy, the grievance brought on behalf of the

daughters of Zelophehad (Num 36:1): "The family heads in the clan of the

descendants of Gilead son of Machir son of Menasseh, one of the Josephite

clans, came forward and appealed to Moses." Tribal and kinship structures,

then, were the dominant political form of the desert regime.

It is striking that in Deuteronomy, many of these structures are simply

absent. There is no mention of the nesi'im at all, or of the ad hoc political body,

the 'eda. Rl Moreover, a relatively lesser role is granted to the notion of tribe in

Deuteronomy. As a federated bureaucratic structure, Deuteronomy seems to

know of two units only: the nation and the city. Deuteronomy has little to say

about 3 rung of hierarchy based around the social unit of the tribe. Verse ITS
determines that if a matter is too difficult for the court "in your gate" (your city

or town), then remedy may be found at the central court at the central sanctu

ary. There is no middle level of tribal court. The same two-tier, city-nation

structure is exhibited in the law of the idolatrous city. Remedy of the situation

devolves on "you"-the collective of Israel-and not, as one might expect, on

the tribe, to rein in its own. 32 Nor does Scripture discuss the possibility of an

"idolatrous tribe," akin to an idolatrous city but on a larger scale. The laws of

distribution of charity reveal the same bureaucratic structure of city and na

tion: "when there emerges in your midst an indigent person, from one ofyour

brethren, in one of your gates, in your land which God has given you, you shall

not harden your heart," and so on (157). The implied "you" who is commanded

to relieve this person's penury is the entirety of Israel, or the residents of that

particular city. Within this structure, tribe members appear to have no greater

manc.late than anyone else to extend assistance.

The emphasis on the town over against the tribe is seen in the judicial

realm as well. Various circumstances are recorded in which adjudication is
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carried out by town elders, not tribal elders: the cases of the rebellious son

(21:18-21), the rape of the betrothed woman (22:21), and the unidentified

corpse (2I:5). One could aver that these issues are intrinsically local issues and

that it is only fitting that they be adjudicated by town elders, not tribal elders.

Yet levirate marriage is likewise adjudicated by town elders (25:5-ro) and not a

tribal court, even though the levirate marriage has direct consequences for the

kinship structure of the tribe. 83

Especially illustrative of Deuteronomy's two-tier, city-nation structure is the

directive concerning the distribution ofthe cities ofrefuge. Here we find two pas

sages: one that specifies the cities to be so designated in the Transjordan (4'41-43)

and a general prescription for their distribution in the land of Canaan, west of the

Jordan, In the passage that prescribes the cities to be set aside west ofthe Jordan,

we read: "When the Lord cuts down the nations whose land the Lord your God

gives, and you conquer them and reside in their cities, and in their houses,

you shall designate for yourself three cities within your land" (19:1-2). Again,

Deuteronomy knows only the whole territory of the nation and its cities. Tribal

lines and hierarchy are irrelevant here. It is true that in the passage that describes

the allotment in the Transjordan, the cities are identified by tribe (4'41-43). Yet

Scripture seems less concerned here with having a city of refuge in each tribe

and more with achieving the appropriate geographic dispersal of these cities.

Hence, the cities are designated not just by tribe, but rather by geographic region:

"[set aside) Betser in the desert in the/and oJthe plain of Reuven, as well as Ramoth

in the Gilead of Gad, as well as Golan in the Bashan of Menasseh:

The attempt to dissipate tribal identity is evident in Deuteronomy's rheto

ric as well. We see in Deuteronomy a transformation ofthe valence of the word

"fathers." In Numbers, especially, the word "fathers" is used in exclusive fash

ion (over 40 times) to refer to the tribal patriarchy in the phrase "house of the

fathers," a reference to the kinship structure of the tribes. In sermons spoken

to the people in Exodus, Leviticus, and Numbers, the word "fathers" as a refer

ence to the patriarchs appears only a handful of times (Exod PS: 13'5, n: Lev

26:42). In Deuteronomy, the trend is reversed. In the various sermons and

laws, "your fathers" never refers to a tribal kinship structure but instead refers

to the patriarchs (over 30 times).84 The social purpose of this is to stress com

mon ancestry and hence collective national identity, rather than identity frac

tured along clan and familial lines.

The notion that each citizen is called on to recognize a socioreligious iden

tity that transcends kinship underlies the law of Deuteronomy 14'1-2:

You are sons of the Lord your God. You shall not gash yourselves or

shave the front of your heads in mourning for the dead. For you are a
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people consecrated to the Lord your God: the Lord your God chose

you from among all other peoples on earth to be His treasured

people.

The implication here is that although every individual has bloodlines that dic

tate his genealogical identity, that identity is superseded by Israel's collective

filial relation to God. The use of the trope of the son- or sons-of-God in this

fashion represents a further relocation of an ancient Near Eastern motif of

royal theology within the covenantal theology of the Bible. As noted, through

out the ancient Near East, and indeed elsewhere in the Bible, kings were per

ceived as the adopted or elected "sons" of God. Deuteronomy makes no men

tion of the king in this capacity, and rather transfers this status ofelected son

to the collective polity of IsraelY Laws elsewhere in the Pentateuch generally

refer to a fellow member of the community as a re'd (e.g., Exod 22:6, 13; Lev

19:13,16). The laws of Deuteronomy routinely substitute this with the word

'aJy, "brother," and in so doing appropriate the language of intimate and pri

mary kinship now to refer to the bond of fellowship in the national community

(e.g., Deut 15:7, II, 12; 22:1-4).g6

The ancien regime of patriarchy, though, is not altogether expunged from

Deuteronomy. As I noted with regard to its equivocal treatment of kingship,

Deuteronomy has its ideal vision. Yet it also incorporates the flexibility to an

swer multiple sociopolitical needs. The same is true with regard to the mainte

nance of some vestiges of the earlier kinship structures. Deuteronomy nar

rates the period immediately prior to the entry into the land, and seems to

assume that patriarchy had served as the primary element of sociopolitical

identity and bureaucratic structure in the wilderness, and perhaps even in

slavery, and hence tribal patriarchy could hardly be extirpated at once.

Deuteronomy therefore limits it and redirects it in accordance with a collective

power strategy.

This is evident in the most detailed way in Deuteronomy's presentation of

the judicial system and the hierarchy of its courts. Deuteronomy I opens by

providing us with a baseline picture of the wilderness regime, entirely con

ceived along tribal hierarchical lines. Moses relates that, unable to handle the

burden alone. he established the body of tribal chiefs (I:I31. He then estab

lished a system of tribal magistrates and officers. He then takes these tribal

officers and commands them (1:16), "Hear out your fellow men, and decide

justly between any man and his brother, or his resident alien," implying that

each tribe is to establish its own internal bureaucracy.''l7

Some scholars have suggested that the tribal judicial hierarchy described

in chapter Tremains in place as an unstated, yet assumed, part ofDeuteronomy's

vision of the judiciary, several elements of which we assessed above.~~ Yet

there is a compelling reason to suspect otherwise. The kinship structures im

plicated in the offices of chiefs of thousands, hundreds, fifties, and tens that

Moses recounts having established in the wilderness are nowhere else men

tioned in Deuteronomy. Moreover, when Moses recalls the establishment of

this bureaucracy, he tells the people, "At that time I said to you.... Pick from

each of your tribes," and so on, implying the temporal circumstances of those

events, events at a distance from the "today" of Deuteronomy. 89

Many scholars, rightly in my view, see the judicial bureaucracy of

Deuteronomy 16-17 as superseding the former structure, along what I have

been describing as a collective power strategy. Here we find no references to

the term Sarim ("officers," as in "officers of thousands," 1:T5) or to the elders,

but references instead to soptfm, "judges."CJo The structure described in

Deuteronomy I is a reminiscence about the wilderness milieu of patriarchal·

tribal hierarchy, where judicial powers were in the hands of tribal and family

leaders. 91 The omission of the elders from much of the judicial bureaucracy in

Deuteronomy's blueprint for civic life in the land ofIsrael represents a shift in

sociopolitical direction. Because they attained their position by dint of senior

ity within their respective kinship structures, the elders were neither ap

pointed by the emerging collective body of Israel nor responsible to it.

Deuteronomy 16-17 breaks the link between the judiciary and the monarchy

on the one hand and the judiciary and the tribal hierarchy on the other."

The elders are not removed entirely, however, from the judicial process.

They are retained in Deuteronomy to adjudicate matters that are naturally

within their jurisdiction as senior members of the clan: clan and family law.

Thus, town elders are ordained to adjudicate the cases of the rebellious son

(21:19-20), the suspected adulteress (22:15-18). the levirate marriage (257-9),

and the blood redeemer (19:11-13)." The elders are absent from cases of idola

try (13'2-19; 18:20-22 and esp. IT2-7) and civil law (25'1-)).

The language and ideas of tribal hierarchy appear at several additional

junctures throughout Deuteronomy. The thread that unites nearly all of these

is that the tribal elders in these instances are assigned ad hoc roles alone, for

the period of transition at hand and for the one that will follow Moses' demise.

Virtually no permanent role-either in the political bureaucracy or through

the sanction of ritual-is assigned either to the tribes qua tribes or to the tribal

elders. The tribes as distinct structures are mentioned at two junctures: first, in

connection with the blessings and curses to be recited at Mount Ebal on entry

into the land (27=12-13), and second, as the recipients of Moses' blessings in

Deuteronomy 33. These events are one-time affairs for this period of transition:

neither receives permanent legitimation through the sanction of ritual.
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The tribal elders appear at several convocations in which Moses exhorts

the nation to faithful service (27", 29:9-10; 31:28). The elde1s, together with the

priests, are to be the spiritual leaders after the death of Moses and are thus the

natural candidates to ensure continued adherence to his exhortations,,)4 It is only

in this capacity of safeguarding the teaching of the law that the elders become

enshrined in ritual law, the law of the septennial Hakhel gathering (31:9-13).

Other than in connection with family law, they play no role in the judiciary.

They have no stated role in the military or in the cult, as had been the case

during the wilderness period. It is instructive that on the death of Moses,

Joshua assumes the mantle of leadership with no reference to a role to be

played by the elders (34:9). Thus we see that the collective power structure of

Deuteronomy is achieved by attenuating, though not eradicating, the rule of

kingship on the one hand and the rule of kinship on the other."

Of Moses and Montesquieu

I have explored the various ways the vision of a collective regime dominates

the political thinking of Deuteronomy over against that of two regnant models

in the political landscape of the ancient Near East. As noted, Deuteronomy

circumscribes monarchy in rejection oftyranny and at the same time delimits

tribal patriarchy. Central to republican schemes-and Deuteronomy's is no

exception-is the notion ofa mixed government and a degree of separation of

powers. To conclude this chapter, I will locate Deuteronomy's conception of a

mixed government along the spectrum of theories of mixed government that

have been proposed in the annals of western political thought. This leads to
some remarkable conclusions.

The political philosophy of Deuteronomy represents an early and impor

tant chapter in the history of constitutional thought and the western notion of

a constitutional monarchy. Seats of power in the ancient Near East-royal and

cultic alike-invoked mythic origins for their status. In Deuteronomy, by con

trast, the institutions of authority share a common origin, and are of equal

provenance, status, and privilege, because all are created by the law, and ac·
countable to it.96

To this we may add that Deuteronomy illustrates notions of separation of

powers that have usually been considered quite recent. Classical Greek political

thought understood that in the absence of a strong center in the figure of a

monarch or a tyrant, factionalism threatened the stability of the polity. It was

inevitable that the population would contain rich and poor, nobles and com·

moners. Classical theorists saw the solution as a balancing of power such that

each faction within society would receive a share of the rule. What Aristotle

called a "polity," or regime, was most often part oligarchy and part democracy.

Yet this balance of power was not the balance of institutions of govern·

ment we are accustomed to today. Rather, the balance was achieved by allow

ing each of the socioeconomic factions a functioning role within. each seat of

government. Thus, in Polybius's conception, the legislative branch of govern

ment in the Roman republic was to consist of two bodies: the senate for the

nobles and the assembly for the commoners, with each institution perma·

nently enshrined in law.'l7

The notion that the effective division of power was predicated on its distri

bution across preexisting societal seats of power held sway across most of the

history of republican thought, from Roman theorists through early modern

thinkers. The modern notion of the separation of powers into three branches,

executive, legislative, and judiciary, is credited to Montesquieu, in his 1748

work The Spirit ofthe Laws. Yet even in this seminal work, class and caste play

a critical role in Montesquieu's conception of the effective division of govern·

mental power.
Montesquieu was no more egalitarian than Polybius on this issue. Looking

at the English model of his day, Montesquieu stated that the legislative power

should consist of a body of hereditary nobles and of a body of commoners."

For Montesquieu, it was inconceivable to imagine a classless society and are·

gime where the division of powers was purely institutional and instrumental.

Moreover, he saw hereditary nobility not as a necessary evil, or even as an im

mutable fact of life, but as a boon to effective government. The nobility, with

its inherent wealth and power, would serve as a moderating force within gov·

ernment against the abuses of the monarch. 'l'l Moreover, the fact that the no

bility's strength was derived from its own resources would endow its members

with a sense of independence. This, together with developed education and

time for reflection, would enable the nobles to contribute to effective govern

ment in a way members of the lower classes could not. 100

It is precisely on this score of the relation between the separation of pow·

ers and the question of class that Deuteronomy stands distinct. For the first

time in history, a division of at least some powers is articulated along lines of

institution and instrument rather than of class and kinship, where office le

gitimizes preexisting societal seats of power. Not all seats of authority within

Deuteronomy, ofcourse, conform to this: the cult is in the hands of the tribe of

the Levites, even as they remain economically dependent on the rest of the

populace. At the same time, there is an egalitarian streak in the law of king

ship, and on two levels. First of all, anyone who is "among your brethren" is

eligible to be appointed king. Equally important. no tribe or other entity is
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sanctioned as the appointing body; the king is appointed by the collective

"you." How that selection occurs, apparently, is an issue Deuteronomy deliber
ately leaves open, so as to imply that no body a priori has a greater divine im

primatur than any other. The tribal elders no longer represent the people at

the cult and seem to have no function outside of arranging the Hakhel convo
cation every seven years.

Most important is the statement Deuteronomy makes about judges and

officers. For Montesquieu, what separates moderate from despotic regimes

more than anything else is the independence of the judiciary, whose members

are drawn from the common people. 101 Deuteronomy demonstrates remark
able accord with this. Deuteronomy is highly explicit concerning the authority

through which each of the powers is determined. It is natural that God should
choose to whom He wishes to convey His words, and thus the prophet is deter

mined solely by God: "I will raise up a prophet for them from among their own

people" (Deut 18:18). It is also natural that the priests, likewise, are chosen by
God alone: "For the Lord your God has chosen [the priest] and his descendants
to come, out of all your tribes, to be in attendance for service in the name of

the Lord forever" (Deut 18:5). The king, however, is dually chosen, by the peo

ple he leads and by God whose people he leads: "you shall be free to set a king
over yourself, one chosen by the Lord your God. Be sure to set as king over

yourself one of your own people; you must not set a foreigner over you, one

who is not your kinsman" (Deut 1TI5). The judiciary, however, is chosen exclu
sively by human agents: "you shall appoint judges and officers in all the settle

ments that the Lord your God is giving to your tribes" (Deut 16:18). The egali
tarian streak here is manifest, as in the case of the king, in dual fashion.

Anyone may be appointed judge, and no less important, anyone, in theory, is

eligible to participate in the process of appointing judges. One could easily

imagine a dictate whereby any number of authoritative bodies would have a

hand in appointing judges: the king, the priests, the elders, currently sitting

judges, and/or the prophet. The judiciary in Deuteronomy is radically inde
pendent. Here, for the first time, is a view of public office as institutional and

instrumental. The appointment of judges is mandated with the sale purpose

of achieving the execution of justice, rather than the assignment of office to

perpetuate the standing ofa noble class. In this sense, this program is sugges

tive of the program that would appear only with the American founding fa

thers. Deuteronomy is a document in which heredity and class play little role

in government-a document that has no word for class, caste, noble, or landed
gentry.

3
Egalitarianism and Assets

God the Economist

January I, 1863, marked a monumental day in the legislative history
of the United States, when two landmark pieces of legislation took
effect. One was the Emancipation Proclamation, which freed all

slaves who came under control of Union forces in the Civil War,

liberating some 4 million slaves by 1865. While the Emancipation
Proclamation extended civil equality, the Homestead Act, also

enacted on that day, sought to create greater economic equality for
millions of Americans. This act opened the Great Plains to mass

settlement; nearly any man who was at least 21 years of age could

acquire at virtually no cost a tract of 160 acres that would become his
after five years of residence and farming. For 2 million new arrivals

and other landless Americans, the Homestead Act was an opportu

nity to acquire assets and to bring equality of economic standing in

line with equality before the law.' It underscored the philosophy that

there is no equality without equity.

I have, to this point, examined the way a strand of thought in the

biblical tradition, particularly the Pentateuch, sought an elevated

position for the common man as the member of an ennobled and

empowered citizenry. I have shown how this was achieved theologi

cally through the notion ofcovenant and conceived politically in the

Book of Deuteronomy. Ennoblement and empowerment, however,

are not achieved in the theological or political realms alone. In this

chapter, I examine how the law collections of the Pentateuch articu

late a philosophy of riches with the social goal in mind of ensuring
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that J. broad swath of the citizenry remain landed and economically secure.

From these codes we may derive the western tradition's first articulation of a

prescription for an economic order that seeks to minimize the distinctions of

class based on wealth and instead seeks to ensure the economic benefit of the

common citizen.

Each area of law I will examine has been the subject of comparative study

with reference to parallel laws found elsewhere in the judicial corpora of the

ancient Near East. The whole, however, is greater than the sum of the parts;

laws that are uniformly treated as separate and independent, in fact, together

make a larger statement about the theology and social reasoning that guide the

distribution of assets in a covenantal society and reflect a concern to minimize

extreme advantage.

Analyzing Biblical Law Codes: Methodological Considerations

The source material that relates to economic activity in the Bible is vast and

stems from many sources over many centuries. In seeking what I have been

referring to as a strand of thought within the Bible that rejects hierarchy and

seeks to promote egalitarianism, I focus on the law collections of the

Pentateuch. One could, perhaps, adduce a theory of riches derived from nar

rated episodes, for example, the call to return items held in collateral in

Nehemiah 5, the manumission of debt-slaves in Jeremiah 34, or the seizure of

Naboth's vineyard by the wicked queen Jezebel in I Kings 21. Narrative stories,

however, tell of a specific set of circumstances. Laws, by contrast, formulated

to be prescriptive in nature over a variety of circumstances, more closely ap

proximate a systematic approach. Any reading of the codes, however, is per

force predicated on a number of hermeneutical and methodological assump

tions, and I shall lay mine out at the outset.

There is a well-trodden path in the scholarship on the law codes of the

Hebrew Bible that represents an attempt to paint a whole picture, one that ac

counts for the sociohistorical origins of the law as well as its textual history.

This scholarship routinely seeks to assign a given set oflaws to specific hypo

thetical authors and/or editors. 2 A hypothesis is put forth to account for the

evolutionary chronology of a given law; how a law, say, in the Book of Exodus

undergoes reformulation and conceptual evolution as evidence in a parallel

law, say, in the Book of Deuteronomy.3 The form of the law in each source is

explained from a sociohistorical perspective, or as the reflection of a particular

ideology. The result is satisfying, because it offers a total picture: It places the

b\\! at hand in a specific sociohistorical context, and at the same time explains

the variance among similar laws in legal sections of the Bible, while also ac

counting for the law's textual and conceptual development.

This well-trodden path, however, relies on a high degree of speculation at

a great many turns. A methodological standard with which to address the

questions of history and evolution surrounding the laws is sorely lacking. This

is because ofa dearth of sources we can reliably ascribe to the periods in ques~

tion, as well as the absence of a consensus over first assumptions involved in

tackling these questions. 4 Hence, a review of scholarship concerning the inter

connection between the various laws of manumission of debt-servants in

Exodus 21, Leviticus 25, and Deuteronomy IS reveals a multitude of opinions

on the subject. 5

In this chapter, I will note the points of divergence among the various law

corpora on a given issue, but also take a more conservative approach concern

ing our capacity to date the laws and to pinpoint their origins. I will not en

deavor to locate the origins of the laws, their evolution, or their textual history,

short of noting their affinity with what we know about socioeconomic condi

tions in tribal Israel. (, Indeed, as I noted in the introduction, the narrative

context of pentateuchal law confirms that the Pentateuch-in the form we

have it in now-was meant to be read sequentially, as a whole. The embedding

oflaw within narrative relegates the reading oflaw to the conventions of narra

tive, which is to say that it may be read as an integrated whole, whatever the

prehistory of these texts and laws.? It is less secure to establish the origin and

provenance of a law than to establish what I would call the social world of the

text: the relations of social classes that the text assumes and the ideology it in

culcates to guide these relations. Rather than seeking to locate a law's specific

origins and its specific evolutionary trajectory, I will seek to analyze the laws

in light of the geopolitical domain of the ancient Near East. The political and

socioeconomic experience of many societies will serve as a resource for us to

derive the implications of the economic laws of the Pentateuch. Some of these

socioeconomic trends predate the biblical laws, some are contemporary with

them, and some postdate them. My assumption, however, will be that because

the laws are prescriptive and not ad hoc legislation for a one-time event, they

aim to address a wide canvas of socioeconomic situations.

What we will see time and again is the way preexisting concepts and insti

tutions in ancient Near Eastern culture are reworked according to a new

agenda that advocates the attenuation of the socioeconomic hierarchy. I will be

engaging the juridical corpora of those cultures in a comparative study, and

here, too, I will make my methodological assumptions clear at the outset.

The role the law codes of the ancient Near East played in society is a sub

ject of great debate. Rarely are they comprehensive in their treatment of the
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law. Moreover, it is far from clear that these "codes" served a juridical function:

as has been famously noted, of the many thousands of Mesopotamian legal

documents in our possession, not one cites the Code of Hammurabi, or any

other "code," for authority. This in spite ofthe fact that the Code ofHammurabi

was so esteemed that it was recopied for more than a millennium following its

composition in the eighteenth century B.C.E. All of this suggests that ancient

Near Eastern law codes were of a literary, rather than juridical, nature. 8

Generally, three approaches to the law codes of the ancient Near East are

adduced. Some scholars see them as idyllic collections of judicial problems

and solutions. Others see them as thematic guides meant to serve judges, as

juridical training texts. Yet others see them as the king's statements of self.

justification to posterity or to the gods concerning the just character of his

reign. 9 Whether these putative "laws'" indeed served a statutory purpose or, as

is more commonly accepted, were statements of juridical philosophy, we may

legitimately see them as reflections of wider systems of thought and ideology.

When we read a particular "law," it does not stand on its own, available for im

mediate interpretation, but must be understood as just one element of the
culture in which it is embedded. to

Turning now to the nature of biblical law codes, a similar range of issues

comes to the fore. The cases covered in these laws are far from comprehensive,

and their formulations lack the scope and precision necessary for juridical rul.

ings. Diachronic approaches have spawned a developed literature that seeks to

trace the historical origins of these laws. II To understand, however, how the

received form of the Bible frames and presents them, we do well to refer to the

way I introduced them in chapter I: the laws are, first and foremost, treaty

stipulations. They are the conditions and mandates set down by the sovereign

king YHWH for His treaty with the vassal Israel." As such, they are prescrip

tive in nature, and are meant to be binding on the members of the covenantal

community. It is on the basis of the fulfillment of these stipulations that Israel

the vassal will be judged by the heavenly sovereign king, just as earthly sover

eigns judged their vassals on the basis of their compliance with the treaty

stipulations. It may well be, additionally, that Scripture intends that judges

make quasi-statutory, analogical. or referential uses of some of these laws. n At

the same time, it is clear that judges, perforce, must have also engaged a com

prehensive oral law, or set of unwritten norms and social customs.

The nature of biblical law codes, it may be posited, is different from those

of the ancient Near East. Only in the Bible is law presented as divine revela.

tion, and only in the Bible do laws appear as treaty stipulations between a sov.

ereign and a vassal. Moreover, we find that biblical law is often expressed in a

para netic or sermonic style, and is interwoven with narrative, homily, and

hortatory passages, all uncharacteristic of ancient Near Eastern law. At the

same time, these treaty stipulations share much in common with the termi

nology, formulation, and legal themes found in the law codes of the ancient

Near East. While it remains unclear to what degree each set of laws was reo

garded as statutory and legislative in nature, we may nonetheless legitimately

compare the laws of the Bible with those in the codes of the ancient Near East.

For like those laws, the laws of the Bible may be rightly~iewedas reflections of

wider systems of thought and ideology, as the indexes of the blueprint of a
civilization. 14

Economies Modern and Premodern

The task of adducing a theory of economic distribution from the laws of the

Bible, however, is a daunting one. One is tempted to proceed by identifying the

laws that deal with economic affairs, to assess their overall message, and to

draw conclusions. Yet if we do so without an awareness of the mental divide

between our world and the biblical world, we will be doomed to misunder·

stand. As the late Hungarian American economist Karl Polanyi noted, inhab

itants of a commerce-based economic order, such as ours, stand at an enor·

mous divide from those who lived in premodern society. Once upon a time, he

noted, the economic order was merely a function of the social order in which it

was subsumed. In the capitalist world we inhabit, however, the opposite is the

case: social relations have become embedded in the economic system. IS Several

examples will illustrate this mental gulf. For us, the agents of production

land, labor, and capital-are impersonal, dehumanized entities. We buy and

sell as anonymous economic agents. Any social relations between the buyer

and seller of, say, a house or an automobile are merely incidental.

By contrast, in premodern economies, economic exchange is often an act

of building a social relationship.lb Sometimes norms of reciprocal exchange

are governed by kinship and community to guarantee subsistence livelihood,

particularly in tribal agrarian settings. At other times, the norms of the redis

tribution of wealth on the basis of class are dictated by caste membershipY

Thus, in England, as late as the fourteenth or fifteenth centuries, land was not

construed in the sense of a commodity that was freely salable, rent-producing

property. Estates, manors, and principalities were emphatically not real estate

in the commercial sense of today. Rather, inherited lands were the core of so

ciallife, the basis for prestige and status. 18 Nor was labor at this time any more

salable. A country peasant was tied to his lord's estate. It was there that he

tilled the lord's fields, ground his grains, and even served in his wars. The
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remuneration he received was not in the form of monetary payment. Rather,

in return for his duties as a serf, he received benefits and protection from his

lord. in the cities, an apprentice would enter the service of a master, but, as a

rule, under predetermined conditions established by a guild. 19

Another great divide between modern and premodern economies con

cerns the socioeconomic role of the family. In subsistence agriculture, produc

tion and consumption occur within the same social context, and there is lim

ited exchange outside the family.lo Economic roles and family roles all reside

in the kinship structure, in the communal structures, and in the religious

traditions that fortify both of these. 21 By contrast, in capitalist economies, the

social setting for production (i.e. the workplace) and consumption (i.e. the

home) are separated. In modern settings of economic production, individuals

become isolated-geographically, temporally, and structurally-from their

roles as members of a family.22 Now the forces of the market command the

movement of goods and services, rather than the religious, political, or famil

ial sanctions that once governed economic activityY More recent scholarship

has claimed that Polanyi and his followers went too far, and that, in fact,

throughout history market forces were always at play to a greater degree than

Polanyi realized. But this criticism does not invalidate the observation that in

premodern times, religious, political, and social mores influenced economic

activity in ways and to a degree no longer prevalent in the capitalist West. 24

Thus, in assessing the economic philosophy of the biblical legal collec

tions, we need to be mindful that its terms can be properly construed only as a

function of the larger social and, in this case, theological order within which it

is embedded. Understanding what the Pentateuch has to say about lending

and borrowing, taxation, and land tenure is not a matter of assessing several

scattered verses, but of seeing those verses in relation to the wider social and

theological statements within which they appear.

As noted in the introduction, this study is executed with the understand

ing that at many junctures throughout the history of the ancient Near East, the

primary economic structure in society was the divide between the dominant

tribute-imposing class and the dominated tribute-bearing class. One leitmotif in

the biblical law codes is an attempt to restructure society in such a way that the

exploitative role of tribute paid toa political elite is eliminated. I will show how

the Bible's law codes have a ten\iency toward curbing the capacity to accrue

great private wealth on the one llfnd while they radically transform both the

theological and social role of tribute on the other.

A ubiquitous feature of the socioeconomic landscape of the ancient Near

East was the danger the common man faced of falling into irreversible insol

vency. Social stratification emerged as free citizens lost control over their means

of production. A common pattern of this process was as follows. A peasant

a small landowner-resides on a small plot of privately owned lands, and en

gages in subsistence farming. 25 As his margins of profit are slim, he can go

into debt for any number of reasons: personal illness, crop failure, taxation, or

the monopoly of resources by the state or private elite. His first line of recourse

is to procure a loan, which he can only get at high interest. The high interest

renders him insolvent, so he is forced to sell or deliver family members into

debt-slavery, to payoff the debt (see 2 Kgs 4:1-7: Neh 5"-lj). When this does

not secure the means to payoff the debt, he has to resort to relinquishing or

selling his own land (Neh S:I-Ij)-his means of production-and, finally, to

selling himself. Thus, he is compelled to enter the service of the state or some

arrangement of feudal sharecropping for the landowning elite. 26 Indeed, re

cords of debt-slavery in Mesopotamia emerge as early as the Ur III period

(2050-1955 H.C.E.), and the institution was a permanent feature of the socio

economic landscape of the ancient Near EastY

To counter this cycle, the biblical laws introduce a series oflegal and con

ceptual reforms that together seek to achieve social equality-but of a very

specific kind. It is not the egalitarianism developed since the French Revolution

with its emphasis on the individual and inalienable human rights. Nor does

this equality manifest itself in family organization, size of holdings, or amount

of production. Rather, it takes the form of an economic system that seeks

equality by granting communal and divine legitimation to respective house

holds that assist one another in agrarian labor and granting relief to other

households in need. 28 It envisions an association of free farmers and herds

men, subsumed within a single social class, where the common ownership of

the means of production is vested within extended kinship groupS.29 It is a

system that rejects both statism and feudalism. Its rejection of statism is

manifest in the fact that it is virtually tribute-free. Israel defined itself, accord

ing to the Pentateuch, in opposition to the empire of oppression, Egypt, but

also in opposition to the centralized, bureaucratic states that populated the

land of Israepo As shown in chapter 2, the Pentateuch largely rejects the mO

narchic principle as it was construed elsewhere, often with a religiously sanc

tioned central government, a professional army, and an elite class of chario

teers. Instead, the biblical laws seek to advance a mode of production and an

accompanying set of power relations that wiJI build up the whole society, serv

ing the greatest number of people, rather than a political or financial elite. 3
!

While these laws have a social orientation, they are intimately bound up in

theological notions as well. Only by appreciating the theology that stands be

hind these laws will we be able to fully construe their social implications. The

economic policies that distinguished pentateuchallaw from the norms of the
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ancient Near East were deep reflections of the theological differences lout·

lined in chapter 1. Other cultures of the ancient Near East identified their gods

as the creators of the world (in Egypt, Re and Atum; in Mesopotamia, Marduk,

Ninurta, and Ashur, among others). Yet in these cultures, the divinity's rule

over the resources of the world was refracted through that of the earthly king

and his bureaucracy. In many quarters of the ancient Near East, the heavenly

realm mirrored the earthly realm. Just as earthly kingship was legitimated by

heavenly kingship, so, too, earthly hierarchy was legitimated by heavenly hier

archy, such that the distinctions among classes received cosmic sanction. The

ultimate sovereignty of the gods manifested itself through the siphoning of

resources from the dominated tribute-bearing class to the dominant tribute

imposing class, in accordance with the putative will ofthe gods. The Pentateuch,

however, while mentioning the heavenly host, does not indicate the presence

of a well-developed heavenly hierarchy, one that would ipso facto grant meta

physical legitimation to an order of haves and have-nots. 32 Absent a strong,

centralized monarchical bureaucracy within the narrated world of the

Pentateuch, the sovereignty of God is left unmitigated, unrefracted. All land,

all persons are under His direct sovereignty.

A second theological postulate at work in these laws is that of God's iden

tity as the liberator of slaves. He forms a people out of those who were deemed

to be people of no standing at all by the political and economic leaders who op

pressed them. 33 The egalitarian streak within pentateuchallaws accords with

the portrayal ofthe exodus as the prime experience of Israel's self-understand

ing. 34 Indeed, no Israelite can lay claim to any greater status, because all ema

nate from the Exodus-a common seminal, liberating, and equalizing event.

The twin notions of God's unmitigated sovereignty as creator and as liberator

were notions that animated the measures the biblical law codes took to limit

and curb the phenomenon of Israelite peasants descending into the cycle of

insolvency.

In the sections that follow, I shall explore how the legal collections of the

Pentateuch legislated to ensure that a broad swath of the citizenry remain

landed, and economically secure. These laws, I will show, were invariably re

workings of preexistent norms and concepts in the juridical corpora of the

ancient Near East. The reformulations invariably focused around two themes.

In the first, the laws envision an economic order that minimizes the distinc

tions ofclass based on wealth. The second theme stems from the first. In order

to ensure the establishment of a single-class society, the biblical laws under

score bonds of community and kinship.

The areas of law I will examine follow the natural economic order of the

insolvency cycle described earlier:

I. Land tenure. I begin my exploration by assessing the laws concerning

the ownership ofland-the central means of production. The con·

struction of the bulwark against insolvency begins with the enactment

oflaws that help the common man retain ownership of the land.

2. Tithing. While some causes of debt, such as crop failure, could not be

legislated, protocols of taxation were one area that could be legislated

to help the common man retain his solvency.

3. Borrowing and interest. Once in debt, a peasant could look for a loan as

relief Reforms in this realm made the terms of receiving a loan far

more favorable to the borrower.

4. Release edicts: an overview. Edicts to alleviate debt and its consequences

were legion in the ancient Near East. The biblical law collections

reworked this concept in several important ways-theologically,

socially, and economically.

5. Debt release. A primary element of the release edicts was the cancella

tion ofdebts. This is reworked in Deuteronomy to create a social and

political dynamic that contrasts with that created elsewhere in the

ancient Near East.

6. Land redemption. Another element of the ancient Near Eastern release

edicts was land redemption. The institution is reworked theologically

producing a far more liberating effect for the repatriated Israelite

peasant.

7. Manumission ofdebt-servants. Exodus theology permeates the laws of

manumission, as several stipulations set apart the laws of debt-servant

release in the Bible from the prevailing norms found elsewhere.

For each of these areas, I will contrast the biblical law with the parallel

norm in the ancient Near East, through an initial exploration of the theology

that distinctly animates the reworking of the law in the Bible. From there, I will

proceed to delineate the import ofthe law for Israelite society from a social and

economic perspective.

Land Tenure

Land was a primary means of production in agrarian society, and the legal col

lections, particularly those in Leviticus 25, reformulated ancient Near Eastern

norms ofland tenure in order to ensure that the Israelite peasant would retain

his means of production.

To appreciate how the program of Leviticus 25 constitutes a striking break

from ancient Near Eastern practices ofland tenure, one must first consider the
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norms practiced elsewhere. Across the region, lands were held by varying

combinations of actors or principals. Lands held by private individuals are at

tested, but were not the norm. JS More often, lands were held communally, by,

say, a tribe or a clan. But far and away the largest tracts ofland were owned by
the palace and by the temple. 36 The Pentateuch, in contrast, knows of no land

holding on the part ofeither the king or the cult. To be sure, when Deuteronomy

speaks of a king ('7:I4-20), it implicitly must recognize that the king will have

a residence: and elsewhere, residential areas are explicitly set aside for the

members of the cult (Num 35:1-8: Lev 25:)2), But neither the king nor the cult

controls the means of production in this society-unlike the other agrarian

societies throughout the ancient Near East. Instead, nearly all the land is

turned over to the people themselves. 3
?

To understand what it means in this context to say that the people had

ownership of the land, however, we must first shed our modern understand

ing of "ownership" of land. For the most part, we relate to the ownership of

land in absolute terms. The owner of a tract of land, be it an individual or a

corporation, has the all the rights to that land-its development, its sale, and

its produce. But in the ancient world, it was more common for land tenure to

be conceived in terms of the parceling out of various rights. One person, say,

an official, or a king, could own the land, while the rights to a portion of its

yield could belong to someone else. Peasants had rights of usufruct, or "use

ownership" of the land they lived on, while title to the land belonged to the

state," Thus, in the New Kingdom in Egypt (c. '550-1070 B,C.E,), for example,

possession oflands was mediated through the usufruct of production. The of

ficial would take his share of the crop, and the actual field-worker would be

subservient to him. The rights that were assigned to the service and produc

tion of others formed a multitiered system of recompense. 3<) Similarly, lists of

farmworkers at Ugarit suggest that the royal court had control of the land and

that peasants were being paid for their work. 40

The Pentateuch does not offer systematic guidelines regarding the issue

of land tenure: how ownership was established and maintained, and how land

was purchased. 41 The sale text that addresses in detail the legal status of the

land held by individuals and clans is Leviticus 25. And here we may see how

the notion of ownership of rights of production, rather than outright owner

ship of the land, comes into play, Like many other systems ofland tenure in

the ancient Near East, that of Leviticus 25 is predicated on the inalienability of

the land outside of the family, in the recognition that absolute ownership of

land was critical for economic security.42 In Leviticus 25, however, the inalien

ability of property is presented with theological overtones. The ultimate

owner of the land is God, and He grants rights to it to His people, Israel, as an

everlasting holding, or in the legal terminology of the ancient Near East, as a

land grant. 43 In the ancient Near East, a land grant represented a promise by a

donor, often a king, to a recipient, in presupposition of the loyalty of the latter,

or in recompense for services rendered. 44

The theology ofland grant by the divine king bears implications ofa social

and economic nature. Within the biblical scheme, the recipient of the land is

Israel as a collective. Yet specific parcels ofland are granted to individual fami

lies and clans (Lev 25:25-28; Ruth 4:3-6: Num 27+ II)," One central feature

of this form ofland tenure, in the Bible and elsewhere in premodern societies,

is the feature that the land is not fully salable; you cannot sell it to whomever

you want. 46 This has several ramifications. If one landowner has a good har

vest and his neighbor does not, the temptation would naturally emerge for the

successful landowner to buyout the land of his neighbor, effectively reducing

the latter to dependency, while enabling the former to expand further his

means of production (see Isa 5:8).47

Moreover, the collective ownership of the basic means of production

land, herds and flocks-by extended families served as a form of insurance

against crop failure. Extended families were a structure of subclustered pro

tective associations, subsumed under the further backing of the tribe. 4~ What

emerged were local and regional groupings of families entrusted to ensure

each other's welfare," The extended family (mispa~ti) constituted the risk

spreading context for the agricultural basis of the family.50

Anthropologists have noted that a key component of the success of this

type of "insurance" in the form of clan-based mutual assistance is that the

population needs to be immobile. That is, the mutual assistance bond among

nested family groupings is only as strong as their geographic contiguity and

cohesion. Hence, we may well understand from an economic perspective the call

in Leviticus 25 for the redemption of tribal lands in the Jubilee year, a subject I

will take up more broadly later. Mobility~the dissolution of this contiguity

would lead to a natural reluctance among neighboring landholders to share

freely among themselves. In many primitive societies where the insurance

principle is at work, mobility is quite restricted, and where mobility is high,

the tendency toward reciprocal exchange tends to dissipateY

To summarize, the laws of Leviticus 25 rework existing institutions in or

der to shore up the economic stability of the common man of Israel. In this

first instance, we have seen how this is so with regard to norms ofland tenure.

No land in Israel is owned by the state, or the king, and very little by the tem

ple, or by its officiants (Lev 25: )2-34)' Rather, the land is held by individual

families as a grant from the sovereign, in this case, God. The peasant's hold

on the land is buttressed by two elements. The first is the cluster of family
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subunits that own the land, and offer a mutual assistance group for each other

in time of need. The second element of the system is the limitation concern

ing the salability of the land. As it may not be sold in perpetuity, the peasant

never funs the risk of being permanently alienated from the land, which is his

means of production.

Tithing

As noted, one element that could contribute to a peasant's descent into the cy

cle of insolvency was the burden of tribute or taxation, and here we may wit

ness in the biblical laws a radical departure from norms prevalent elsewhere

in the ancient Near East. Philology here is instructive for the comparison.

Cognates of the Hebrew word for tithe, ma'aser, likewise connote activities of

taxation elsewhere in the ancient Near East. In Ugarit, the ma'saru or mesertu

was a payment consisting of a tenth of products of the field and on cattle. We

similarly find a Babylonian tithe called eSru.

What was the nature of these tithes? In our age, we readily distinguish

between dues paid to a house of worship and taxes paid to the state. But in the

documents that address the issue of tithing in the ancient Near East, it is not

clear that such a distinction can be made. Tithes delivered to the temple pre

cincts may well have been taxes for the state, and vice versa. 52 It is unclear

whether in the ancient Near East it was meaningful to speak of a temple

economy that stood independent of a state (i.e. royal) economy. In light of the

religious legitimation given the court, as noted in chapter I, we might do best

to speak of the cult as the state temple, and of the king's regime as the sacral

monarchy.53 The distinction is not crucial here, however, since the tithing

practices I am comparing-those of the cultures of the ancient Near East and

those in the law codes of the Pentateuch-are ones broadly conceived as both

tax tribute to the king and financial support of the cult.

In this regard, the Pentateuch laws stand distinct as they mandate tribute

neither to the king nor to any other bureaucratic administration outside of the

cult. S4 No regime, of course, would be able to function without taxing its popu

lace; but such taxes, within the scheme of the law codes, apparently were to be

levied without metaphysical sanction, as was so prevalent elsewhere. The free

dom from religiously sanctioned tribute is an expression of the broader freedom

from the monarchy I outlined in chapter 2. Instead, the Israelites are granted

the liberty of the full and free use of their own labor products." Again, the

social policy is an extension of the theology. God the liberator seeks for Israel

to live in freedom from its neighbors. Moreover, God the liberator seeks for

each mem ber of Israel to live in freedom without becoming the dependent of a

wealthy elite class of rulers.
This departure emerges in bold relief when we consider some of the laws

of tithing elsewhere in the ancient Near East. In Ugarit, the ma'saru or mesertu

was a payment consisting of a tenth of the products of the field and the cattle.

The military elites, or maryannu, were exempt from these taxes. St> The biblical

tithes were levied on all landowners, with no exemptions of any sort based on

class or group distinctions. The texts surrounding the Babylonian tithe, esru,

attest to the brutality that could follow when a tithe payment could not be

made. In one instance, an individual who had defaulted on his tithe was made

to surrender his offspring to the temple until he could pay offhis debt through

labor. Temples routinely found themselves with excess capital, which allowed

them to engage in business enterprises, including a form of banking in which

tithe produce was loaned out at high rates of interest. 57 Later sources, from the

sixth century H.C.E., indicate that defaulters were made to borrow against their

land or to deliver a member of their household into servitude or to pay late

with interest. 53 While we know little about the tithing practices of ancient

Egypt, it is clear that in the New Kingdom Ie. '550-1070 B.C.L) the priesthood

controlled an immense amount of land. We may assume that in Egypt and

elsewhere, priestly consumption of wealth did not come at the expense of the

ruling elites, but rather at the expense of the communal production the com

mon people might otherwise have consumed. ,,'}

While tithes were given to the Levites and priests (Num I8:8-32; Deut

14:27, I8:3-5), these groups were given specifically designated residential hold

ings, and could not amass additional holdings. This restriction fundamentally

alters the nature of the tithe. Precisely because Levites and priests could not

hold agricultural lands, the tithes given to them were incorporated in a pro

cess of reciprocity. On the one hand, the priests and Levites are chosen

"drafted" may be a more precise term (see Num 4)-by God to serve as His

attendants. The priests also represent a caste of teachers whose task it is to

teach the laws to the entire people (Lev lO:rr). Within Deuteronomy, I have

shown, the priests are also cast more broadly, in a variety of ways, as the guard

ians of the law. On the other hand, they are essentially rendered dependents,

and the payment of the tithes to them is a form of social security they receive

INurn 4:23,30,35,39,43), because, unlike the rest of the people, they cannot

earn their sustenance from land they inherit. GO

As noted earlier, the Bible posits that God holds ownership over the entire

land. At the same time. though, less surplus is demanded from the people of

Israel for the cult than was customary in the imperial cults of the ancient Near
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East. 61 In Mesopotamian cities, the temple was typically a complex administra

tive apparatus that controlled vast economic resources-principally vast stores

of grain harvested from large tracts of land under temple control-and em

ployed thousands of laborers. A text from Seleucid Uruk dating from the end

of the first millennium B.C.E. indicates that a daily ration of haifa ton of bread

and fifty-four containers of beer and wine were brought as food offerings.

Seventeen hundred milk cows out of a total herd of nearly ten times that size

are recorded for the temple of Nanna and Ningal at Ur, from the Old Babylonian

period. The temple at Nippur processed 350,000 sheep and goats annuallyY

By contrast, even on festivals, the Pentateuch never mandates community offer

ings in excess of a dozen or so animals a day. til So the scope of tribute is greatly

minimized in the biblical law codes, and repercussions for failing to comply

with its demands are entirely absent.

The biblical law collections reformulate norms of tithing in one additional

way, seen in the laws of the tithes as they appear in Deuteronomy. Tithing in

Leviticus speaks of support for the cult generally (Lev 2T30-33; see Gen 14:20;

28:22), and tithing in Numbers speaks of the practice in terms of a support

mechanism for priests and Levites (Num 18:21-32). But in Deuteronomy the

revision of the institution of tithing relative to the norms of the ancient Near

East receives its greatest formulation. 64

According to Deuteronomy, the recipient of the tithe in two out of every

three years was none other than the Israelite producer himself, who was man

dated to consume the tithe at the site of the central sanctuary (Deut 14:22-27).

This mandate reflected a twofold agenda. The tithe here emerges as a means

of proy iding the common people with a religious experience at the central

sanctuary.65 In the previous chapter, I highlighted the role cult can play in a

collective power structure. In archaic states that practice a collective power

strategy, ritual both sanctifies and culturally reinforces an egalitarian spirit

through numinous experience66 and group-oriented chiefdoms feature large

architectural spaces suitable for group ritual. 67 Moreover, as the tithe consti

tuted a tenth of his produce, it was inevitable that the pilgrim farmer would

have far more grain at his disposal than he could consume. Sharing the sur

plus with other community members, and particularly with those in need,

would be an inevitable outcome of this mandate.

In the third year, the tithe was given directly to the economically disadvan

taged groups (Deut 14:27-29; 26:12-15). The writings of other ancient Near

Eastern cultures show a general concern with alleviating the misery of such

individuals. Yet the tithe of the third year in Deuteronomy represents the first

known program oflegislated taxation for a social purpose. 6S

Deuteronomy's notion of tithes-that for two out of three years surplus is

shared broadly with the disadvantaged, and in the third year is given to them

outright-is sound economics when seen in light of conceptions of redistribu

tive economics in primitive societies. In modern capitalist societies, surplus

earnings are placed into savings, and insurance policies are taken out to hedge

against various forms of adversity. The laws of tithing may be construed as

another element in a program of primitive insurance. In a premodern society,

A will give some of his surplus in a good year to B, who may have fallen on

hard times in exchange for B's commitment to reciprocate should their roles

one day be reversed. This form of hunger insurance is especially attractive

under two circumstances, both of which, for my purposes, were probably eco

nomic realities the law collections are intended to address, given climatic con

ditions in the land ofIsrael. The first is the difficulty of storing food long term.

Food surplus cannot be simply and easily put aside for a later season of failed

crops. The second is a relative scarcity of alternative goods for which the

farmer can trade his agricultural surplus. The economy the laws envision in

cludes no provisions about trade or merchant activity, and it is not clear what

goods might have been available to a person with a surplus crop. Tithes, there

fore, make good economic sense-as hunger insurance for all involved.

The sharing of excess in this kind of redistributive scheme is just one way

premodern economies seek to bring about more ex post facto economic equal

ity than the free market would. Generally speaking, sharing within the com

munity and generosity toward other village members is a more highly valued

trait in premodern than in modern society. Acts we moderns perceive as altru·

ism may well reflect a socially mandated norm and the economic wisdom of

informal insurance.69

The economic interdependence between the laws of land tenure and of

tithing are further elucidated by insights from the anthropological literature.

The success of redistributive mechanisms hinges on a key factor: individuals

will be willing to share their surplus only within a social structure of mem

bers who continually interact with each other and share like propensities and

prospects. In a word, they will be most willing to share in this fashion within

the family. This creates a trade-off, from an economic perspective. On the one

hand, the smaller and more geographically concentrated a kinship group is,

the more likely its members are to be inclined to help each other. The problem

from the standpoint of the efficacy of redistributive economics is that the nu·

clear family is small. Larger groups are better from an insurance standpoint,

as is geographic dispersal. Hence, premodern societies devote much more in

the way of linguistic, legal, and informational resources to delineating and
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maint3ining kinship groups than do modern families. The desideratum, from

an insurance standpoint, is that a kinship group should be as large and diverse

as pos:-;ible while still allowing kin group members to feel socially, politically,
and existentially connected to one another. 70 Indeed, the extended legislation

in the codes concerning family Jaw (Lev 18, 20; Deut 22:13-29) is intended, in

part, to legislate boundary limits that establish the bonds of kinship and of

mutual responsibility.

\x/c may now further appreciate the laws of land tenure in Leviticus 25,

which highlight collective kinship ownership ofpatrimonial lands, in 5ubclus

tercel units. The size of these extended kin groups, spread out over a large re

gion, reflects economic wisdom: bonds of familial solidarity are formed, en~

abling an individual to sacrifice for another with confidence that the measure

will be reciprocated should the need arise. At the same time, the large size of

the kin group and its dispersal over a large region are factors that help mitigate

risk, from an insurance standpoint. Deuteronomy seeks to extend the risk

base by attenuating tribal bonds in favor of national ones. Recall the terminol

ogy of national bonds noted in chapter 2-that the often.repeated term

"brother" refers to a fellow Israelite, particularly in Deuteronomy.71

To summarize, the biblical law collections minimize the scope of reli

giously sanctioned taxation for purposes of supporting the crown, and even

the cult In Deuteronomy, instead, the tithes are recast as catalysts of a social

program. Tithes afford the general populace the opportunity to engage in a

collective numinous experience at the central shrine, which underscores the

significance of all members, and fosters national cohesion. Tithes become

transformed into a form of taxation in order to support a social agenda of car~

ing for the disadvantaged. Finally, taxation through tithing emerges as a form

of premodern insurance among a large pool of individuals bound by extended

bnship tics and by a common ideology and purpose.

Interest and Borrowing

\X/hen a peasant found himself in dire straits financially, he would naturally

seek a loan. A distinctive feature of biblical economic thinking, when seen

against the backdrop of ancient Near Eastern law codes, is found in the laws

concerning loans and interest. Throughout the ancient Near East, interest was

allowed, although the law codes routinely limited it It was common for inter·

est on money loans to be set at 20 percent and on grain loans at 33.3 percent. 72

These were fixed rates that did not fluctuate as a reflection of actual economic

returns, but seem to have been chosen for their ease of numerical calcula

tion. 7J Alone among the cultures of the ancient Near East, the Bible issues

prohibitions against charging interest (Exod 22:24; l.ev 2S:35-37; Deut

2r20-21; victuals at interest Deut 23:20; Lev 2S:37; and anything else, Deut

2J:20).74 In Exodus 22:24 and Leviticus 25:35-37, the prohibition is stated with

explicit reference to the poor. Yet in Deuteronomy 2J:20, it is explicitly stated

with reference to any Israelite. 7s

The prohibition on taking interest may be understood in the anthropologi·

cal terms I discussed earlier. In primitive societies, such a law may be seen

from the perspective ofinsurance. A loan is not considered a "favor" bestowed;

rather, it simply constitutes the payment of an insurance claim, in that each

member of the polity is duty bound to insure the others. To allow interest

would be counter to the nature of the mutual responsibility members share

toward each other. 76 That the prohibition against taking interest is a function

of community building is very much evident in the language of the prohibi·

tion in Deuteronomy: "To a foreigner you may charge interest, but to your

brother you shall not charge interest" (Deut 23:20). The charging of interest

was not inherently immoral, as was suggested by Plato and Aristotle. 77 Rather

it was a function of defining and bolstering identity within the collective

brotherhood and of establishing the norms of responsibility that come with

membership in it.

Other laws in the Bible demonstrate an awareness that, as the author

of Proverbs wrote, "The rich rules over the poor, and the borrower is servant

to the lender" (Prov 22:7; see Job 24:3).78 Temples were frequent creditors in

ancient Babylonia, The Samas temple served as a kind of bank that offered

loans at interest. 79 This practice is not indicated with regard to the temple

anywhere in the Bible. 1w The Code of Hammurabi deals extensively with

pledges and cases of loan default. 81 Yet the limitations the Bible places on a

creditor concerning the pledges he can take are singular in the legal codes of

the ancient Near East: he may not possess it overnight and may not enter the

house to seize it (Deut 24:10-13).82 Items necessary for production may not be

taken as pledges either (Deut 24:6), Moreover, the Laws of Eshnunna and the

Code of Hammurabi provide sanctions against a debtor who becomes insol·

vent: he may be imprisoned and may have members of his family seized by

the creditor. 83 Biblical law does not allow for the seizure of a person or his

family in the event of forfeiture. 84 The creditor's right to repayment in all of

these laws is subordinated to the economic survival and the personal dignity

of the debtor

To summarize, the prohibition against lending at interest to fellow citi

zens, nowhere else legislated, served the biblical agenda on a number of fronts.

It closed an avenue through which the rich could accrue greater wealth at the

expense of the needy. It fostered a sense ofcommunity and shared responsibility.
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It further served as a boundary marker between those within the collective

brotherhood and those who stood outside it.

Release Edicts: An Overview

Financial insolvency could leave individuals in permanent straits with no

hope of regaining their independence. This could manifest itself, as we saw,

through a number of avenues. He could be in debt to a creditor for sums that

would never realistically allow him to regain solvency. He could become alien

ated from his tribal or familiallancls with no hope of ever regaining posses

sion of them. He could resort to having to sell either himself or a dependent

into debt-slavery, with no hope of ever being able to repurchase his freedom or

theirs.

Throughout the ancient Near East, cultures routinely enacted relief edicts

and releases that are the backdrop for biblical legislation in these regards. In

Mesopotamia, we have evidence of these releases from as early as the middle

of the third millennium B.C.E. until nearly the dawn of the Common Era. In

the Old Babylonian period, roughly prior to the middle of the second millen

nium H.C.E., these edicts are often referred to as edicts that "establish mlSarum."

MISarum edicts relieved private debts and state levies of the past, released debt

slaves, and returned individuals to their alienated land. We have only a single

complete text of such an edict. ~5 But in contracts and other records-in great

est concentration from the Old Babylonian period-we have numerous refer

ences to such proclamations. They were normally made in the first year of a

king's reign, but could be made at additional times. Whereas mrs-arum edicts

sought to restore the status quo ante, another form of royal release, kidinnutu,

was a release from future taxes and levies. 86 In Egypt, amnesties were pro

claimed for prisoners and debtors when a king ascended the throne, a practice

documented from the period of the New Kingdom until the Hellenistic pe

riod. The same institutions existed in ancient Greece. On ascension, the

Spartan king would release the populace from debts to the king and to the

state:';; Many charitable terms today have their origins in these practices. A

proclamation of philanthropa by a Greek dynastic prince on his ascension was

a call for the cancellation of debt taxes and the manumission of slaves.88 A

pardon of prisoners and rebels was called amnestia. What all these releases in

all these periods and locales have in common is that they were edicts by the

king-usually at the time of his coronation-and reflected his will to demon

strate his grace to the people and to reward loyal subjects. 89

What motivated these enactments? Societies in the ancient Near East were

heavily stratified, and it was inevitable that in many circumstances the rich got

richer and the poor got poorer. While the various release edicts are depicted in

the documents with a humanitarian "spin," in that they attest to the humani

tarian nature of the king, they served political ends as well. When economic

imbalances became extreme, the lack of equilibrium and viability could

threaten social and political order. The edicts served to mitigate and address

these threatening imbalances while earning the king a great deal of political

capital with the people.90 Moreover, by releasing debts, freeing debt-servants,

returning lands to their original owners, and the like, the king inevitably was

working to the detriment of the wealthy and the powerful, who may have been

potential rivals.91 The political implications of such release edicts are made

explicit in Greek writings on the subject. Plutarch writes that when the Spartan

ruler Agis sought to impose debt relief, his detractors considered the measure

as nothing more than what we might call a Robin Hood scheme with clear

political motivations: "By offering to the poor the property of the rich, and by

distribution ofland and remission ofdebts, he [bought] a large body-guard for
himself, not many citizens for Sparta."91

These edicts are the backdrop of the biblical law codes that legislate debt

release (Deut 15:1-7); land redemption (Lev 25:8-28), and the manumission of

debt-slaves (Exod 21: 1-6; Lev 25'35-5+ Deu! 15:12-18). The Bible's reformula

tion of these laws begins with a fundamental departure from the norms of the

ancient Near East: the decoupling of these releases from the political order.

What determined the occasion of a release proclamation elsewhere was a royal

decision, timed to suit the needs of the king. The Bible, however, regulates

these proclamations by mandating them on a periodic basis. The implications

of this are far-reaching. For one thing, such periodic scheduling means that

the release proclamations are taken out of the hands of the king; indeed, in

biblical law the king has no hand in declaring or implementing the release of

debt, the manumission of slaves, or the redemption of tribal lands. As indi

cated in chapter 2, these are presented as a responsibility that devolves on the

collective "you," and become the responsibility of creditors to debtors, masters

to their servants, purchasers ofland to sellers ofland. Put differently, the legal

mandate to engage in release is indeed a royal proclamation of release, akin to

others found in the ancient Near East; the only difference is that the royal au

thority behind the proclamation is not a human king but the divine king.

The regular and periodic enactment of releases within the Bible's pro

gram highlights another critical difference between these norms and their

ancient Near Eastern parallels. The mIsarum edicts were administrative acts,

and as such were retrospective; they could only alter the state of affairs that

already existed. The unscheduled and sudden nature of the enactments, it

would seem, would be crucial to their efficacy. Like the devaluation of currency
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in modern times, proclamations of debt release cannot appear too predictable,

or measures will be taken to circumvent them. The element of surprise is key

to their effectiveness.'H By contrast, the Bible addresses debt release as a stat

ute that is prospective in nature, with the intention that the people will alter

their affairs accordingly. Yet surely only a fool will extend a loan knowing that

he would not be able to exact repayment. It would seem inevitable that credit

would dry up within such a system.<J4 Yet this goes precisely to the heart of a

proper understanding of biblical "law": the treaty stipulations are themselves

presented as a body of teaching. The purpose of biblical law is to shape and

form the polity, not merely to address cases and provide remedy.

Because the biblical "laws" worked as not merely legal remedies but bod

ies of teaching, it is critical to note the interdependence of these laws with

distinctly biblical notions of God's sovereignty as Creator. For what is remark

able about the release edicts of the Bible is the way they are integrated into and

regulated by a unique system of calibrating time. It is well known that the in

termingling of ethical and cultic provisions in the Bible is unknown in the le

gal corpora of the ancient Near East, where there is marked distinction be

tween civil and criminal law on the one hand and ritual prescription on the

other. 95 Elsewhere in the ancient Near East, the calendar was based on readily

perceptible astronomical rhythms: the counting of days stemmed from ob

serving the rising and setting of the sun; of months, from observations of the

waxing and waning of the moon; of years, from observing the seasons and

position of the sun. The ancient Near East, however, knew no calendar that

operated around the notion of a week. To be sure, there are references in the

literature of this region to periods of observance of a seven-day duration, say

seven-day periods of mourning. 9b But there is no knowledge of a regular cycle

of time known as a seven-day week. Units of time were functions of astro

nomical time, such as a day, a month, or a year.'u The week is the invention of

the Bible. This is significant, not simply because our contemporary demarca

tion of time revolves so centrally around the week, or because the week is con

venient for adducing units of time longer than a day yet shorter than a month.

The significance of the week lies in its origins. Uniquely, it is not a unit of time

that emanates from nature. Neither the lunar month or even the solar year di

vides evenly into weeks. The only significance to the week is that the Bible as

cribes to it. It represents not the cycles of nature but God's sovereignty, and

dominion over nature; it represents the span of time in which God set nature

into motion at Creation.

The Sabbath and the sabbatical cycle are deeply woven into pentateuchal

legislation. These calendar cycles of seven gain manifest cultic expression

the counting of weeks between PaSSO\l,~rand the Festival of Weeks; the special

offerings on the weekly Sabbath; and so on. But no less pronounced is that the

Sabbath principle's primary expression in biblical law is in regulating the

schedule of the laws of social welfare.9
'" This begins with the often-stated proc

lamation that rest is afforded the servant on the Sabbath day (Exod 20:[0;

23'12; 3I:I4-15; Lev 2n: Deut 5:14). In the seventh year~the ·'Sabbatical" year

(Lev 25'4)-the field lies fallow and will yield food "for you, for your male and

female slaves. for your hired and bound laborers who live with you" (Lev 25:6).

Further, all of the releases are functions of the Sabbath principle, of God hav

ing rested on the seventh day. Hence, debt release is every seventh year (Deut

15:1); slaves are released after seven years of service (Exod 21:2; Deut 15:12), or,

according to Leviticus, after counting seven cycles of seven years in the Jubilee

year (Lev 25:8-9) debt-servants go free (Lev 25'4°) and land reverts back to
original owners (Lev 8~28).')9

Thus, the biblical law codes, in transforming release edicts theologically,
neuter them as tools of political manipulation.

I turn now to examine the specifics of the Bible's reworking of the release

edicts in three areas: debt release, land redemption, and manumission.

Debt Release

The particulars of the biblical laws of debt release, which reconfigure the pre

existing norms of the ancient Near East, are spelled out in Deuteronomy
r5: 1- 6 :

(I) Every seventh year you shall practice remission of debts. (2) This

shall be the nature of the remission: every creditor shall remit the

due that he claims from his fellow; he shall not dun his fellow or

kinsman, for the remission proclaimed is of the Lord. (3) You may

dun the foreigner; but you must remit whatever is due you from your

kinsmen. (4) There shall be no needy among you-since the Lord

your God will bless you in the land that the Lord your God is giving

you as a hereditary portion~(5) if only you heed the Lord your God

and take care to keep all this Instruction that I enjoin upon you this

day. (6) For the Lord your God will bless you as He promised you:

you will extend loans to many nations, but require none yourself; you

will dominate many nations, but they will not dominate you.

First, note the group entitled to debt release. The Edict ofAmmieaduqa, to which

I referred earlier as the only complete release text we have, states that the various

debt releases outlined are only for Akkadians and Amorites, that is, the earliest

known local inhabitants of the region. A typical clause, in this regard, reads:
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"Whoever has given silver or barley to an Akkadian or an Amorite as an inter

est bearing loan ... and had a document executed-because the king had in
voked miSarum for the land, his document is voided."loo In so delimiting the 

decree, the king saw it as a function of membership in his polity; strangers or 
foreigners would not be privileged by the dispensation. From a political per
spective, it is also clear that extending the release to foreigners would serve 

no interest of the king. His base of support is with the local inhabitants. It is 
in their eyes that he seeks to earn the reputation of sar mr~arim or "just 

king." 
In the release passage of Deuteronomy IS, the political implications of 

debt release are entirely altered. As noted, pecause the edict is periodic and in 

no way associated with the king, it serves no political end of the king. 101 

Moreover, ethnicity plays an even more dominant role and reflects 
Deuteronomy's overall emphasis on the establishment of an Israelite nation; 
the transactions that are addressed are those between "brothers" and "fel
lows." It is a practice that is explicitly not extended to others outside the nation. 
The economic viability of the policy is addressed as wen: what is lost in can
celed debt for the sake of establishing brotherhood is compensated by the di

vine promise that profits will accrue from loans to be made to other nations, in 

a spirit of economic domination. 
The decree also bears immediate consequences, for the establishment not 

only of brotherhood, but of egalitarian brotherhood. With the release man

dated to be enacted every seven years, the inequities of free trade would be 
leveled out on a more regular basis than elsewhere in the ancient Near East. 
For a society predicated on the principle of the rejection of hierarchy, there 
could be no more important legislation; equity is a vital component ofequality. 

The release of debts, presumably to the poor, ensures the preservation of a 
relatively homogeneous society from an economic standpoint. 102 Indeed. this 
may be the intent of verse 4: "There shall be no needy among you." The verse 

may be read as a divine promise: faithfully fulfill these statutes, and I will as
sure the society prosperity. But it may also be read as a simple and natural 

outgrowth of the statutes: the release of debts every seven years serves as a 
hedge against the permanent development of an indigent underclass. 

Yet this goes precisely to the heart of proper understanding of biblical 

law. The treaty stipulations are a body of teaching. and hence the necessity of 
verses 4-6, which do not add substantively to the legal injunctions of verses 

1-3. Because this is a body of teaching, explanatory, ethical, religiOUS. and 

historical motive clauses abound, and are melded into a single juridical cor
pUS. 10l Debt release, like the other releases, is depoliticized, and placed in 

the realm of mutual responsibility between members of the brotherhood, 
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serving as a catalyst for the forging of a society with no references to class 
distinctions. 

Land Redemption 

The indigent peasant, according to Leviticus 25. could regain his land-his 
means of production-in one of two fashions. Eithe~te or a kinsma~ had the 

option of buying back the land at any time (25:25-28).104 The option that the 

seller maintains the right to buy back his property is attested in Neo-Assyrian 
documents, where the seller has the right to buy back his fields when he can 

afford to.105 Alternatively, lacking the means, the individual would regain own
ership of his land at the Jubilee (25:8-24). . . 

What is most distinctive about the reworking of these laws in Leviticus 25 
is their incorporation into a new theological matrix. In Mesopotamia, there is 
evidence of release with a theological agenda in mind. One early inscription 
reads that the king of Akkad "freed thirty-eight cities from corvee and from 
levy that they might serve on behalf of the temple of the god Sama~ alone."106 

In the first millennium B.C.E., the three holy cities of Nippur (holy to Enlil) , 
Sippar (holy to Sama~), and Babylon (holy to Marduk) were granted release 

from taxes and military service so that their inhabitants could serve their re
spective gods.107 

This paradigm, whereby a city would receive a broad amnesty to serve a 

deity, is transformed in the release laws of Leviticus 25. Here, too, the release 
of land is expressed as being in the service of the Lord: "The land must not be 
sold beyond reclaim, for the land is Mine; you are but strangers resident with 

Me. Throughout the land that you hold. you must provide for the redemption 
.ofthe landn (Lev 25:23-24).108 The same stipulation is registered with regard to 

the manumission of servants. Israelites are to be freed. "For they are My ser
vants, whom I freed from the land of Egypt; they may not give themselves over 
into servitude" (Lev 25:42); "For it is to Me that the Israelites are servants: they 

are My servants. whom I freed from the land of Egypt" (Lev 25:55). There is a 
strong theological connection between the laws of land redemption and the 

laws of manumission in the Jubilee year. What underlies the laws of manu
mission is the idea that an Israelite can hire out only years of service, not his 
person. What underlies the laws ofland tenure and redemption is the idea that 

only years of produce may be sold, not outright ownership ofthe land in perpe

tuity. Both sets oflaws are part of a single system of social welfare that derives 
from viewing ultimate ownership of all-people and land alike-as residing 

with God. lOg In the biblical formulation of Leviticus, release represents a trans

formation of the ancient Near Eastern paradigm. In Mesopotamia and in 
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Egypt, lJU when lands and residents were released from tribute and conscrip

tion, it was so that those resources could be dedicated to the cultic worship of a

deity, in its temple. But within the release laws of Leviticus 25, the focus of the

service of God is no longer expressed in (ultie terms. Rather, the service of

God is expressed as a fully released people returns to its fully released land to

live out life in accordance with God's religious and ethical commandments. 111

The theological sanction to land redemption further ensures that the common

man has a chance to return to economic viability.

Manumission

Manumission in the ancient Near East, as noted, was routinely effected

through decrees of rnrsarum or andurarum. As also noted, however, these de

crees were not enshrined in law but were a function of royal decree. The en

shrinement in the Bible ofthe institution within a legal framework meant that it

would function prospectively: that both master and servant would know that the

period ofservitude would be finite, no matter what sum was still owed at the end
of that period.

Ofall ancient Near Eastern law collections, the Code of Hammurabi is the

only one that addresses the manumission of slaves (Code of Hammurabi II7,

hereafter CH).112 In order to illuminate how the Bible's law codes transformed

the institution of manumission, I will compare CH II7 and some of the laws of

manumission that emerge from three biblical sections that address manu·

mission, Exodus 21:I~II; Leviticus 25:8-13, 39-42, 47-55 and Deuteronomy
15:12-18.113

The Code of Hammurabi expresses enumerated and detailed concern for

the maintenance of the existing social order, the protection of possessions

and the smooth functioning of the economy. It lists several dozen laws, that

govern trade and commerce. It underscores the need for the mobility of capi

tal and the punctual observance ofbusiness agreements. How the biblical law

codes stand out in this regard is evident in the laws of manumission. As noted,

the bihlicallaws have a strong didactic element, and it is instructive to exam

ine the rhetorical aspects of the laws: how they are phrased, and where they

appear within the text of the Pentateuch. With the exception of the law prohib

iting lending at interest, no other civil law is repeated as often throughout the

Pentateuch as the law of manumission. The formulation and specifics of this

law differ in each of the three law collections. Nonetheless, the aggregate rhe

torical effect of apprehending the Pentateuch as a whole on this score is that

the presence of this law in triplicate may be understood as a powerful message

of the premium the Pentateuch places on ensuring a homogenous society of

equally free citizens.

Notice as well the note on which Exodus 21 opens what is known as the

Book of the Covenant, which Moses is said to have read to the Israelites at

Sinai (247)' The legal section of Exodus 21-23 encompasses many areas of

torts and damages as well as religious law; yet it opens with the laws of manu

mission. These laws are not the most cardinal oflaws, in terms of either their

subject matter (loss oflife, for example, is discussed in Exod 2I:I4-IS) or their

frequency of application. As rabbinic sources have pointed out, the placement

of these laws at the beginning of the laws of the Book of the Covenant makes a

statement about the importance of returning members of the Israelite polity to

the status of full freedomY4

Moreover, this location is not in accord with the placement of laws of

slaves in other ancient Near Eastern law codes: usually scattered in the latter

parts or left to the end altogether. 11 > This relegation to the later parts reflects

the status of slaves in these cultures. In fact, in the Code of Hammurabi, a

cardinal organizing principle is that in each area oflaw, say torts and damages,

the structure of a section follows the hierarchy of the society, beginning with

the highest level (those called the awl/urn), with the laws relating to servants

always at the end. llo In the prologue to the Code of Hammurabi. the king de

clares his commitment to the values of kittum u mi"sarum, "truth and justice."

For the Mesopotamian mind, this is in no way undermined by the promulga

tion ofa rigidly stratified, three-tier social hierarchy.lll

Whereas both CH "7 and Exodus 2I:I-6 address the period of service the

debt-servant is to render, the biblical passage attends to an additional issue:

a servant who wishes to remain in servitude (21:5-6). He is made to endure a

branding of sorts: his ear is pierced. This rite-indeed, this legal circumstance

of a debt-servant who wishes to remain in servitude-is without parallel in the

legal codes of the ancient Near East. 118 The inclusion of such a stipulation in

the biblical codes stems from its theology. Man is truly meant to be free: debt

servitude represents an anomaly, and should be viewed only as an exigency, a

temporary state of affairs. The slave's preference for servitude represents a re

jection of the freedom he has been accorded by the Exodus; he must therefore

declare his desire to remain in servitude "before God" (21:6).

There is didactic value, further, in the unusual appellation used to de

scribe the debt-slave as "a Hebrew slave" ('ebed 'ibrf) in 21:2. 119 Perhaps the ap

pellation simply intends to distinguish between Israelite debt-servants, who

are freed, and Canaanite ones, who are not. Alternatively, reading these laws

as parts of the larger whole of the Pentateuch gives us license to examine the
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pentateuchal narratives. Though the word 'ebed is often translated as "slave,"

in fact no distinct and exclusive term for "slave" exists. 'Ebed means a servant,

a subordinate, an official, but does not connote ownership of the person, and

does not indicate the duration of the status. More significant is the term 'ibrf,

"a Hebrew." From a literary standpoint, the term used here-the one Moses

used to address slaves recently redeemed from Egypt-harkens back to two

contexts. One is a specific moment in the Joseph account, where we encounter

the only other occurrence of the term 'ebed 'ibri-in the accusations made to

Potiphar by his wife about Joseph (Gen 39:17): "that 'ebed 'ibri that you brought

us made advances to me." It is clear that her remarks are meant as a derogatory

and ethnic slur. The use of that very term here at the outset of the laws of

manumission is intended to register a message to the potential debt-servant

that he is to view his term as ad hoc and that his goal should be to return to the

status of a free man. The second context the term harks back to is the one in

which freedom for the Israelites had been demanded from the Egyptians in

the name of the God of the 'ibrfm (e.g., Exod 5'3; TI6); thus, the debtor snubs

the salvation afforded him by the Exodus when he voluntarily seeks to remain

in servitude (Exod 21:S-6). Indeed, while the passage detailing the servitude is

six verses long, none of its particulars addresses the terms of the servitude it

self; rather, all of its details address the terminus of the servitude, and the

conditions under which the debtor will end it. 120

According to the law ofmanumission in Deuteronomy, the creditor has to

endow the debt-servant with severance pay at the end of his term of service

(Deut 'S:13-'4). This law, too, both is cast in theological terms and carries so

cial and economic implications. The severance the master is meant to pay is

expressed in language that recalls the Exodus. The verse (Deut '5'13) "when

you set him free, do not let him go empty-handed" (1'0 tesall~~enu reqam)

echoes the divine promise to Moses that the Israelites would depart Egypt

bearing gifts from their former oppressors (Exod. 3:21), "And I will dispose the

Egyptians favorably toward this people, so that when you go, you will not go

away empty-handed" (1'0 tel~ku reqam). Deuteronomy calls on the master to

perform this gesture, saying (IPS), "Always remember that you were slaves in

the land of Egypt and the Lord your God redeemed you; therefore I enjoin this
commandment on you today."121

In these ways, the laws of manumission interrelate with the other laws
I have examined-not only theologically but also from a purely economic

standpoint. A man who became insolvent could, in theory, have a number of

avenues open to him to relieve his debt. But I have shown already how some of

these were legally limited. He could seek to sell his land; but the laws ofland

tenure and redemption severely limited this. He could borrow money; but

there was no financial incentive for the lender to lend. as interest of any sort

was prohibited, and according to Deuteronomy IS:1-6, the loan would be can

celed in the sabbatical year. Under these circumstances, the capacity to sell his

services oflabor for an extended period of time could be an important avenue

for the debtor to gain access to the capital he needed. Moreover, the capacity of

the creditor to hold the servant for an extended period of time would provide

incentive for him to invest in the worker and train him in a skill that would

then translate into human capital he would take with him on his release.'"

The severance pay the servant receives according to Deuteronomy 15: i 4 must

be in the form of sheep, or seed-commodities that can provide the means of

production for a new start.

Conclusions: Capitalism and Community

One of the enduring debates of modern political philosophy has centered

around the question of the proper approach to the distribution of economic

resources. It is often expressed as a debate between two standard-bearers: John

Locke (1632-1704) and Jean-Jacques Rousseau ('7'2-1778). For us, who live in

a capitalist society, Locke's arguments seem intuitive: he argued that it was in
man's very nature to own and secure private property, and it was a primary

purpose of government to secure those property rights. Rousseau, by contrast.

was highly suspicious of private property. He felt that man's basic nature

called for private property to be shared equally. He is famous for saying, "The

first man who, having enclosed a piece of ground, bethought himselfof saying

'this is mine,' and found people simple enough to believe him. was the real

founder of civil society"~where "civil" society means anything but "civil" in

the contemporary sense of the word: for Rousseau, it meant a society whose

institutions corrupt the pure individua},1B For Rousseau, private property was

a destructive and egotistical institution that fostered greed.
Biblical writing rarely appears systematic when considered in contrast

with the writings of the Greeks; but one can clearly detect a philosophy of

riches that animates the Bible's laws concerning economic activity. One mod
ern economist has determined that the biblical inhibition of the land and capi

tal markets represents, in economic terms, the misallocation of resources,

hence could only have slowed Israel's economic growth. '" While perhaps true

in strict economic terms, the claim stems from a capitalist bias.
What the economic laws of the Bible sought to achieve was an experiment

with economic principles that existed elsewhere in the ancient Near Eastern
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social milieu. In many areas, peoples of a common status, members of a tribe

or a clan, conducted their affairs placing a premium on strengthening mutual

responsibility and kinship, following premodern modes ofeconomic behavior.

The Bible's economic laws sought to extend this sense of kinship and this

form of economic activity to a national level, encompassing individuals who

might be at a great divide, in terms of geography and in terms of kinship, but

united in a common covenantal community. The biblical law collections
sought to erect an economic order that was not centrally controlled, and indeed

recognized the legitimacy of acquiring wealth. At the same time, they sought

to ensure a modicum of social equality by placing a premium on the strength

ening of relationships within the covenantal community and minimizing ex

treme advantage. These laws sought to ensure that all would have a chance to

live honorably, mitigating against the establishment of a wealthy elite, while at

the same time allowing the market to operate freely otherwise. 12s

Contemporary theorists have recognized that both capitalism and social·

ism may readily lead to a corroding of good values of citizenship. Capitalism

fosters the making of money and impliCitly removes the sin of greed from the

social vocabulary. In today's societies, the moral and social orders are largely
embedded in the economic one. Under such circumstances, we can readily see

that mutual responsibility becomes endangered and the pursuit of self-interest

becomes harmful rather than ameliorative. Socialism, on the other hand, can

readily encourage sloth, as it fosters dependence on the provision of welfare by

the state. 12G The solution, Francis Fukuyama avers, lies in the tempering of
capitalism with some of the impulses that have been the study of this

chapter:

If the institutions of democracy and capitalism are to work properly,

they must coexist with certain premodern cultural habits that ensure

their proper functioning. Law, contract, and economic rationality

provide a necessary but not sufficient basis for both the stability and

prosperity of postindustrial societies; they must as well be leavened

with reciprocity, moral obligation, duty toward community and

trust ... not anachronisms, but rather the sine qua non of modern
society.l27

4
Egalitarian Technology

Alphabet, Text, and Class

The year is 1520. Across the wide swath of territory encompassing
Christian Europe, and south and across the breadth of the Ottoman

Empire, there is no a center of religious learning that is unfamiliar

with Johannes Gutenberg's remarkable printing press, invented

seventy years earlier, and the texts such presses have produced. Yet

familiarity, apparently, does not always result in an embrace of the

nascent technology. In fact, in some quarters, the opposite happens.

In western Europe, Luther's thirty books have sold more than three

hundred thousand copies in the space of just three years. For the

first time in history, a great reading public has judged through a

mass medium the validity of revolutionary ideas directed against an

established institution, the Catholic Church.' In Catholic strong

holds, the reception offered the opportunity to mass-produce texts is

decidedly cooler. Here, no Bibles are printed in the vernacular

languages, though the new technology is harnessed for the standard

ization ofliturgy and Church practice. Farther to the south, in the

Ottoman Empire, no religious texts at all are being printed for

distribution. Indeed, to do so is considered a sin. 2

These observations provide a key insight into the relationship

between technology and culture. Changes in the technology of

communication-such as the invention of the printing press or the

internet-are widely understood as the key to explaining or even
causing fundamental historical transformation.·1 Yet, advances in the
torhn"lnnv "f r"rnrnl1nir~tinnh~vp flivpr"" imn]i,::ttinn" in rlivf'rsf'




